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ART. [.—REFORM IN REMEDIAL LAW. 


[It is the object of the following article, to direct the attention of the legal 
profession to the defects, which exist in every system of remedial law, 
derived or copied from the English system. All these defects, in the opinion 
of the writer, result from the two characteristic features of that system, 
namely, the use of fixed forms in the Common Law proceedings, and the 
administration of remedial justice through the different channels of Law and 
Equity. The discussion is therefore confined chiefly to those two points. 
The circumstance, that particular reference is made to the local system of 
Massachusetts, will not materially diminish the applicability of the article 
to the systems, which prevail in the other States, wherever the distinction 
is admitted, between legal and equitable proceedings. Ep. Jur.] 

Tue primary purpose of every system of law is, or ought to 
be, to furnish the citizen with those rules of civil conduct, by 
which he is to govern himself, in all the legal relations of life. 
If these rules were implicitly followed and obeyed, the law 
would have no further object. But this unhappily is not the 
case ; the legal rights of the citizens are not always respected ; 
they are sometimes invaded or denied; and the law is then 
resorted to for protection and redress. The law, therefore, 
has a secondary purpose, which is, to furnish rules for the ad- 
ministration of justice, in the protection of legal rights and the 
redress of legal injuries. The necessity of this application of 
the laws, introduces a system of rules, subordinate and subsidi- 
ary to the law, considered as arule of civil conduct ; which rules 
constitute the procedure, or more properly, perhaps, the Reme- 
piaL Law. ‘This branch of the general system, indispensable 
indeed to its practical operation, is yet clearly distinguishable 
from the law, regarded as a rule of conduct ; inasmuch as the 
same principles may be, and, in fact, are, administered by very 
different modes of procedure. 
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The subject of legal remedies has been deemed so important 
in Massachusetts, as to be specially noticed in the bill of rights, 
prefixed to the constitution; the eleventh article of which 
declares, that “ every subject of the Commonwealth ought to 
find a certain remedy, by having recourse to the laws, for all 
injuries or wrongs, which he may receive in his person, pro- 
perty, or character. He ought to obtain right and justice freely, 
and without being obliged to purchase it; completely and with- 
out any denial; promptly and without delay ; conformably to 
the laws.” 

At the time, when the constitution was formed and adopted, 
the proceedings in the courts, by means of which, parties sought 
their remedies for legal injuries, were founded upon those, which 
had prevailed in the English courts, and had been acknowledged 
by the common law, with such exceptions, as the peculiar 
institutions of the country had made necessary, and with such 
modifications, as had been suggested by experience. 

Since that period, many new forms of proceeding have been 
introduced, and many of the old have been still further modified 
or extended by statutory enactments. 

The result of the whole has been, that legal remedies are 
now to be pursued in Massachusetts, by means ofa great variety 
of proceedings ; varying from each other in the several points 
of simplicity, appropriateness and efficacy. 


PRESENT STATE OF THE REMEDIAL LAW. 

Remedies, as they now exist, by the common and statute 
Jaw of Massachusetts, may be arranged, for the purposes of this 
inquiry, in three classes:—Remedies at Common Law,— 
Remedies in Equity,—and Remedies by Petition. 


I. Remedies at Common Law. 

The peculiar characteristics of this class are: that the plain- 
tiff is required to designate the remedy, which he claims, by a 
particular form of words, denoting the kind of action adopted ; 
the facts of the case must be stated on both sides, with certain 
legal technicalities ; the court has no power to admit or compel 
the appearance of new parties, who, in the course of the investiga- 
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tion, may appear to be interested; the parties are excluded 
from testifying ; and the judgment is for the recovery of a sum 
of money, or of some specific thing. 

These comedian, commonly denominated ac tions, are divided 
into real, which relate to real estate ; personal, which relate to 
personal property or the person; and mixed, which do not 
relate wholly to either, but partake of both. The principal of 
them, which have been adopted and used, are, among the real 
actions, writs of right, and of entry, and writs of dower ; and, 
among the personal actions, those of account, (recently abo- 
lished),’ assumpsit, case, covenant, debt, detinue, replevin, tres- 
pass and trover. It is believed, that none of the mixed actions, 
properly so called, have been adopted.” 

These common law actions have been variously modified by 
statute or usage, in reference to some one or more of the pecu- 
liar features above mentioned, in order to adapt them to the 
purposes of justice, in particular cases. The following subdivi- 
sions exhibit a summary view of them, as they now exist. 

1. Actions, in which the form is determined, and, in which 
the proceedings and judgment are regulated, by the common law. 
These are the actions at common law which are in ordinary use. 

Actions, in which a common law form is provided by a 
statute, for a remedy given thereby, in a particular case ; and, 
in which, consequently, the plaintiff is not required to deter- 
mine the form of action ; but which, in all other respects, are 
regulated by the common law. Actions of this description are 
numerous. ‘The action on the case, given by the Revised Sta- 
tutes, ch. 25, $ 22, to a person injured by a defect or want of 
repair in a highway, is an instance. 

Actions, in which the form is derived from, and the pro- 
ceedings regulated by, the common law ; but in which the same 
form has been extended by statute, to a greater number of 
cases, cognizable by the common law, than it was originally 
applicable to. An instance of this kind of legislation, may be 
found in the Rev. Stat. ch. 101, $ 1, which vehstivenne the 

1 Rev. Stat. ch. 118, § 43. 

21 Dane’s Abridgment, 150. 
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“* writ of entry upon disseisin,” for all the forms of real actions, 
(except dower), previously in use." 

4. Actions, in which the form and judgment are regulated 
by the common law ; but in which the testimony of the parties 
is admitted to a certain extent, either by usage or statute ; as, 
in actions on book-account, and those in which usury is pleaded. 

5. Actions, in which the form and proceedings are at com- 
mon law; but in which, the form of the judgment is regulated 
by statute ; as in the case of an action brought for possession, 
by a mortgagee, in which the conditional judgment is rendered. 

The mode of procedure, by fixed forms and the use of tech- 
nical words, which is the basis of remedies at law, distinguishes 
English jurisprudence from that of every other country, in two 
particulars ; first, in the division of the administration of justice 
into two branches, known respectively as Law and Equity ; and 
second, in requiring the parties to decide beforehand, and at 
their peril, upon the legal effect and operation of their means 
of prosecution and defence. It will be useful, therefore, if not 
essential, to an understanding of the subject of remedial law, to 
give some account of the invention and history of these forms. 

The origin of this mode of proceeding, is to be found in the 
early times of the Roman republic. ‘The Roman people were 
then accustomed to make use of certain religious ceremonies, 
as well in the common affairs of domestic and social life, as on 
the most solemn occasions. ‘These ceremonies, mostly of a 
symbolical character, were not less remarkuble for their great 
number, than for the exactness with which they were required 
to be observed. ‘They were deemed equally essential, in the 
prosecution or defence of a legal right or claim, in the trans- 
mission of property, manumissions, and other legal acts. Legal 
proceedings were accordingly conducted, by means of certain 
symbolic acts, denomiiated the actions of the law,—which 





1The Commissioners for the revision of the statutes, are entitled to great 
praise, for recommending this reform in the remedial law, which at once 
abolished more than forty different forms of rea] actions, exceeding] y embar- 
rassing in practice, and supplied their place by one simple and intelligible 
writ ofentry. It is remarkable, also, that two of these commissioners, 
Messrs. Jackson and Stearns, had written learned treatises on the subject 
of real actions, which, by this reform of the law, were rendered compara- 
tively useless. 
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were performed by the parties with the utmost strictness,—in 
a prescribed order,—and on certain fixed days. 

These actions of the law, in those early times, were conso- 
nant with the religious faith of the people, and were perhaps 
also necessary to preserve the recollection of proceedings, 
which, for want of written records, would otherwise in a short 
time be lost. 

In the sixth century of Rome, however, the symbolical acts, 
made use of in legal proceedings, which had become inade- 
quate to the wants of society, and had occasionally been made 
an instrument of oppression, were wholly abolished; and, in 
place of them, it was provided, that every cause should be 
conducted by means of particular expressions of words, which 
were denominated formulas. ‘The pretors, to whom the ad- 
ministration of justice was confided, but whose office was in 
many respects different from that of modern judges, were 
accustomed, when entering upon their duties, to publish an 
edict, setting forth the principles of law, by which they proposed 
to be guided, during the year of their office ; and when the 
formulas were established, they inserted them in their edicts, 
by the side of each action, in order that the citizens might 
kuow in what manner to proceed. The formulas were required 
to be strictly followed. ‘They were considered of so great im- 
portance, in the commencement of proceedings, and in the 
rendition of judgments, that the least neglect was attended, on 
the one hand, bythe defeat of the demander, and, on the other, 
it made the judge' a party to the suit.’ 

This system remained in vigor, until the reign of the emperor 
Diocletian ; in which, (A. D. 282) the mode of administering 
justice was wholly changed; and processes were thencefor- 
ward conducted more according to the principles of natural 
equity, than by means of established formularies. The emperor 
Constantine afterwards created several new magistracies, and 
changed the constitution of the state, in such a manner, that 





1 The judge (judez), of the Roman system, corresponded more nearly to 
the jury, than to the judge of our courts. See the third succeeding para- 
graph. 

2 Warnkenig, Elem. Jur. Rom. § §82. 
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the ancient method of proceeding became completely useless. 
The formularies were therefore at length wholly abolished by 
Justinian; by whom the Roman law was compiled and pub- 
lished, A. D. 533. 

In the Roman formularies, (which succeeded, as already 
mentioned, to the primitive symbolic acts,) required to be ob- 
served in the prosecution of a demand in justice, we find the 
origin of the mode of procedure at Jaw, by fixed and settled forms. 

There was a most important difference, however, between 
the application of these forms under the Roman procedure, 
and their use in modern times in England and in this country. 
We are informed by Savigny, one of the most profound writers 
on the Roman law, that “ the form of process depended, from 
the earliest times of the republic, on the principle, that the 
magistrate drew up the case,—applied the rules of law,—and 
pronounced a conditional judgment. The facts were then 
remitted for investigation, to a private person, denominated the 
judex, who pronounced the absolute decree, in conformity with 
the instructions contained in the judgment of the magistrate.” ' 
The case was indeed to be prepared according to the strict 
formularies ; but it was the magistrate who stated it, and not 
the parties ; the magistrate provided the forms to be observed, 
and the parties were then obliged to observe them, with the 
utmost exactness. ‘This, as will be seen hereafter, was the 
theory of the English system, in its origin. 

This is not the place, to go into a history of the influence 
and authority retained by the Roman laws and usages, through- 
out the imperial territories, after the empire itself had fallen to 
pieces. It is sufficient to remark, that the civil and municipal 
institutions of most of the modern nations of Europe, were ori- 
ginally founded upon, and still have their foundation, in a great 
degree, in these laws. The system of procedure, by means of 
formularies, seems to have been established in various parts of the 
western empire, before it was abolished in the eastern by Justinian. 

It is remarked by an author, from whom some portion of the 





1 Savigny’s History of the Roman law in the middle ages, Vol. I., § 26. 
See also Heineccius, Elem. Jur. sec, ord. Inst. §§ 1181, 1182, 1183, and 
1317. 
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above sketch has been taken, that “the English, selecting, in 
some sort, from the Roman law, that part only, which was 
most defective, have retained out of it nothing more than the 
forms of actions.” * But, in what manner this mode of pro- 
ceeding was introduced into the common Jaw of England, is a 
subject involved in some obscurity ; to such a degree, indeed, 
that nothing very distinct, in relation to it, can be obtained, 
even from the books of the common law itself. It is only cer- 
tain, that the forms of actions are nowhere to be traced in the 
Anglo-Saxon laws, which have come down to us ; and equally 
so, that they came into use, immediately upon, or shortly after, 
the Norman conquest. 

There seems to be no doubt, however, that the use of foren- 
sic formularies obtained among those nations, who succeeded to 
the Roman empire, in the various countries of Europe; for 
whose use compilations of the Roman Jaws were made, prior to 
that of Justinian. And in the seventh century, a collection of 
formularies, or forms of forensic proceedings and legal instru- 
ments, was made by a monk named Marculphus, for the use of 
the Franks. These or similar forms were probably adopted in 
Normandy, the judicial usages of which were, for the most part, 
the same with those of France; and were introduced into or imi- 
tated in England, by the Normans, when they conquered that 
country.” 

The forms of writs, for many years after the Norman con- 
quest, were devised, and the writs themselves issued, by the 
king’s chancellor, and the clerks inchancery. The chancellor 
was the keeper of the king’s great seal, by which all writs, as 
well as other docyments, emanating from the king, were authen- 
ticated. We are informed by one of the most ancient writers on 
the English law, that the chancellor had associated with him cer- 
tain honest and discreet clerks, sworn to the king, who were more 
fully informed in the laws and customs of England, and whose 
duty it was “ to hear and examine the petitions and complaints 
of suitors, and, upon the qualities of injuries shown by them, to 
provide due remedy by the writs of the king.” ® 

1 Berriat-Saint-Prix, Hist. du Droit Rom. ch. 2. 

2 See Stephen on Pleading, Appendix, No. 2. * Fleta, lib, 2, c. 12. 
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These writs, called in Latin, drevia, in French, briefs, were 
expressed in clear, concise and intelligible language, and were 
perfectly adapted to the end they had in view. 

The mode of proceeding by means of writs framed and issued 
as above-mentioned, so far as it is necessary to be here stated, 
seems to have been the following. When any one had received 
an injury, for which he wished to obtain redress, he made ap- 
plication or petition to the king himself, as the fountain of jus- 
tice, or rather to the chancellor, then, as now, denominated the 
keeper of the king’s conscience; and the chancellor, or his 
clerks, upon the plaintiff's statement of his case, framed or 
selected a writ, adapted to a redress of the injury sustained. 
This writ was nothing more than a letter, containing a brief 
statement of the plaintiffs claim, addressed in the king’s name 
to the sheriff of the county, where the injury occurred ; in some 
cases,' directing him to command the defendant to satisfy the 
plaintiff’s claim, and, if the defendant failed to comply, then to 
summon him to appear before the king’s justices, to show why 
he had not done so ; and, in other cases,’ merely directing the 
sheriff, without any previous command to the defendant, to 
summon him to appear as above, provided the plaintiff should 
give the sheriff security effectually to prosecute his claim. If 
the defendant, in the first class of cases, obeyed the command 
of the king, there was an end of the matter. If he did not, the 
sheriff summoned him to appear, as by the direction of the writ, 
and account for his non-compliance. ‘The sheriff then indorsed 
a statement of his proceedings on the writ, and returned it to 
the court or justices specified. ‘The same course was pursued, 
in the other class of cases ; except that the sheriff did not com- 
mand the defendant to satisfy the plaintiff’s claim; but sum- 
moned him in the first instance, upon receiving security from 
the plaintiff. 


These writs, being thus returned, not to the chancellor, by 
whom they were issued, but to some other of the king’s courts 





1 Where something certain was demanded by the plaintiff, which it was 
incumbent on the defendant to perform. 3. Black. Comm. 274. 

2? Where nothing was specifically demanded, but only a satisfaction in 
general. Same. 


PO  _ a _ > 


a 


1837.] Reform in Remedial Law. 261 


or justices, operated as a commission directed by the king to 
his judges, to determine the controversy between the parties. 
They were called original writs. Ifthe defendant appeared, 
according to the requisition, the plaintiff stated his case anew to 
the court, in a declaration or statement of the facts, upon which 
his claim or demand was founded. If the defendant did not 
appear, a new process was then issued, (not by the chancellor, 
but) by the judge or court, to whom the original writ, issued 
by the former, had been returned, against the person or pro- 
perty of the defendant, with a view to compel him to appear. 

This was denominated a judicial writ. The process, thus 
issued by the court, to compel the defendant to submit himself 
to its jurisdiction, agreeably to the command of the king ;—and 
all the subsequent proceedings,— including the plaintiff's decla- 
ration, the defendant’s answer, (the pleadings as they were 
called), closely followed, or rather, repeated the original writ, 
in the statement of the plaintiff’s case. 

From the time of the conquest of England by William, until 
the reign of John, the administration of justice, in the settle- 
ment of controversies between private persons, was a branch or 
department of the duties of the great court, established by the 
former, which was constantly in session in his own hall, and 
thence called aula regia or aula regis. This court, as we learn 
from Blackstone,’ was composed of the king’s great officers of 
state, resident in his palace, and usually attendant upon his per- 
son; such as the lord high constable, and lord mareschal, who 
chiefly presided in matters of honor and arms,—the lord high 
steward, and lord great chamberlain,—the steward of the house- 
hold,—the lord chancellor, who had the custody of the great 
seal, and whose business it was to examine all writs, &c. which 
were to pass under that authority,—and the lord bigh treasurer. 
These officers were assisted by certain persons learned in the 
laws, who were called the king’s justiciars, or justices, and by 
the greater barons of parliament, all of whom had a seat in this 
court, and formed a kind of court of appeal, or rather of advice, 
in matters of great moment and difficulty. All these, in their 





13 Comm. 37. 
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several departments, transacted all secular business, both crimi- 
nal and civil; and over all presided one special magistrate, 
called the chief justiciar ; who principally determined all the 
vast variety of causes, that arose in this extensive jurisdiction. 
While this arrangement lasted, original writs were framed and 
issued, upon the request or petition of the party injured, by one 
branch of the court, and were returned to and tried by another.’ 

This great universal court, as Blackstone calls it, being bound 
to follow the king’s household, in all his progresses and expe- 
ditions, the trial of common causes therein was found very bur- 
densome to the subject; and therefore king John, who, in 
addition to other reasons, stood in some dread of the great jus- 
ticiar, very readily consented to that article of the great charter 
of liberties, wrested from him by his barons, which provided 
that common pleas should not follow the king’s court, but 
should be held in some certain place. This place was esta- 
blished in Westminister Hall, where the king’s court sat, when 
he resided in that city, and in which it has remained ever 
since. In the reign of Edward I. the King’s court was further 
subdivided and broken into distinct courts of judicature. 

The forms of the original writs, which were devised and 
issued by the chancellor and his clerks, were inserted in a book 
kept in the chancery, called the Register of Writs, and pre- 
served as precedents for future cases. When these forms had 
accumulated to such a number, as to provide for the most 
obvious cases of wrong, some of them were denominated “ de 
cursu,” or writs of course, which seem to have been issued from 
the chancery, upon the applicant’s finding pledges,—paying the 
customary fees—and swearing to the truth of his allegation ;* 
and according to Fleta, these writs de cursu attained such a 
degree of authority as precedents, that they could not be altered, 
but by the parliament. In the twelfth year of Henry III. the 
forms and precedents of all the writs de cursu then in use, 
which were transmitted by that king to Ireland, for the admi- 
nistration of justice in that country, were fifty-one in number. 


1 The science of special pleading had not, as yet, been invented. See 
Crabb’s History of the English Law, p 215. 
® See Palgrave on the authority of the King’s Council. 


$;@;-_lCeooo~_- ——~ew 


SN ee 


a 4 


Ef 


A 


_ 


1837.] Reform in Remedial Law. 263 


These writs de cursu seem to have sufficed for the ordinary 
demands of suitors, and probably rendered the interference of 
the chancellor, in the formation of new writs, less frequent than 
in earlier times. Whether it was in consequence of the infre- 
quent exercise of this power ;—or the breaking up of the old 
court into distinct judicatures ;—or the authority of the old forms 
regarded as precedents ;—or from some other cause which can 
now only be conjectured ;—it seems, that, early in the reign of 
Edward I. it was doubted, whether the clerks of the chancery 
had authority to devise new forms, to meet the exigency of 
new cases ; and it was therefore provided, by a statute enacted 
in the thirteenth year of that king, “that, as often as it shall 
happen, in the chancery, that in one case a writ is found, and 
in a like case, (in consimili casu ) falling under the same right, 
and requiring like remedy, no writ is to be found, the clerks of 
the chancery shall agree in making a writ, or adjourn the com- 
plainants till the next parliament, and shall write the cases, in 
which they cannot agree, and refer them to the next parlia- 
ment, and by the agreement of men learned in the Jaw, a writ 
shall be made, Jest it should happen, that the court of the king 
should be deficient in doing justice to complainants.” ' This 
statute was probably intended to relieve the chancery from all 
doubt, in regard to the power to devise new writs ; but it seems 
to have been construed in an illiberal spirit: and the authority 
conferred by it was restrained to the making of writs in like 
cases with those already provided for. It was not supposed to 
give or recognise any right to frame such instruments for cases 
entirely new ; which could therefore only be provided for by 


1 The kind of authority thus conferred upon, or rather recognised as ex- 
isting in, the chancellor, is strikingly analogous to that exercised by the 
Roman Pretor, in the furnishing of legal remedies. Actions, which were 
given by the law, were denominated direct: these were extended by the 
pretors, to “like cases falling under the same right, and requiring like 
remedy,’ but which were not embraced within the terms of the law, and 
when so applied, they were denominated useful. This extension of legal 
remedies was strictly a legislative rather than a judicial function. It was 
announced beforehand by each pretor, in the edict which he published, on 
entering upon the duties of his office. Heineccius, Hist. Jur. I., § 67—70, 
considers the pretorian edict as an usurpation of the legislative power; but 
this reproach is probably not well founded. See Gaius, I., 6. 
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the authority of parliament. Many new writs, however, were 
framed under this statute, according to the principle contained 
in it, that is, in ke cases, or upon the analogy of actions pre- 
viously existing. 

One principal branch of the duties of the chancellor and his 
clerks was, as has been seen, to receive applications or petitions 
for the redress of Jegal injuries, and to furnish the petitioners 
with writs adapted to their respective cases. ‘These instru- 
ments had, hitherto, been merely the means, by which the 
king’s justices or courts were authorized to do justice to the 
petitioners. But now they had assumed a new character ;— 
they were invested with the authority of precedents ;—were 
considered as evidences of the law ;—their form could not be 
changed ;—and no new one could be framed but by the aid of 
parliament. Plaintiffs still commenced their proceedings, by 
an application or petition in chancery, for the proper writ ; but 
if none could be found, in the register, adapted to the case, 
and if none could be framed under the statute above-mentioned, 
the petitioner was without remedy, but by act of parliament : 
the Register of Writs, instead of being a mere book of forms, 
to expedite business, and lighten the labor of the chancellor and 
his clerks, had now, without any express legislative sanction, 
become a Compendium of Legal Remedies. 

If the defendant neglected to appear, in obedience to the 
original writ under the great seal, the court, to which it was 
returned, then issued a judicial writ, (in which the original was 
recited), the object of which was to compel the defendant to 
appear. But as it often happened, that the defendant neglected 
to appear on the original, and the issuing of the judicial process 
thus became necessary, in almost all cases, it gradually became 
the practice to dispense with the original, and to commence 
the proceedings with the judicial, process, in the first instance ; 
the court being willing, in order to prevent delay, to suppose 
that the original writ had already been issued and returned. 
The judges, however, though they might evade, could not 
repeal the law; the original was still Jegally necessary, and the 
want of it might, in some cases, prove fatal to the plaintiff’s 
cause ; but it was permitted to be obtained afterwards, and filed 
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in the court, ‘“‘ with a proper return thereupon,” says Black- 


stone, “ in order to give the proceedings a color of regularity.” 
It became not unfrequent, also, “ for the saving of trouble, time, 
and expense,” to sue out even a second judicial writ, in the 
first instance, thus supposing not only an original, but a judicial 
writ, to have been sued out and returned; “ and this fiction,” 
the same author remarks, ‘“ being beneficial to all parties, was 
readily acquiesced in, and is now become the settled practice ; 
being one among many instances to illustrate that maxim of law, 
that in fictione juris consistit equitas.” ' 

When this practice became established, it completed an 
entire revolution in the mode of commencing an action. Plain- 
tiffs no longer applied by petition, to the chancellor, for writs 
adapted to their respective cases ; but the forms of writs were 
settled and fixed; they were granted by the proper officers of 
the court, as a matter of course, without inquiry or examination, 
upon payment of the established fees ; and the selection or ap- 
lication or them, in practice, had become the science, if such it 
could be called, of the attorneys. When a party had sustained 
an injury, which required redress, he applied to his attorney, 
who determined upon the proper form of writ, and sued it out 
accordingly. The use of original writs being dispensed with, 
except “to give the proceedings a color of regularity,” it 
might be supposed that no great harm could have arisen, if the 
formal words contained in them had also been dispensed with, 
more especially if ‘* trouble, time, and expense” were objects 
worthy of consideration. But it seems never to have occurred, 
either to the judges or the attorneys, that it would be quite as 
easy to suppose the formal words to be inserted, as to suppose 
the original, which contained them, to have issued ; and then, 





13 Blackstone’s Commentaries, 283. It is worthy of remark, that, in 
the disuse of original writs, and the commencement of proceedings by the 
issuing of the judicial process, in the first instance, we find the origin of 
attachment and arrest on mesne process, as a security for debt or damages, 
which are wholly unknown, in principle, to the ancient common law ; 
those measures being resorted to only for the purpose of compelling the 
defendant to appear, and submit himself to the jurisdiction of the court, 
after he had neglected to comply with the king’s command, founded on a 
presumed claim of the plaintiff. 


VOL. XVI.—NO. XXXIV. 23 
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if need were, to insert the formal words afterwards, in order “ to 
give the proceedings a color of regularity.” In the mean time, 
however, since the forms of writs had been first introduced, a 
mode of proceeding, in the trial of a case, had gradually becotne 
established, which required the mutual allegations of the par- 
ties, in bringing their controversy to a point, to be conducted 
with great strictness and formality; and in which the formal 
words of the original writ were strictly pursued. This system, 
denominated the pleading, or, as it is now termed, special 
pleading, seems to have grown up in this age of refinement and 
subtlety, by analogy to the logical disputations, so much in 
vogue at the time ; its general purpose was to prevent the par- 
ties from straying away from the subject, referred by tie origi- 
nal writ to the adjudication of the court, and to ascertain the 
precise point in dispute ; and, to maintain this system, it was 
essential to preserve the boundaries of the several forms of 
actions.’ 

The above is a sketch, brief and imperfect indeed, of the 
history of the common law mode of proceeding, by forms of 
actions, (so far at least as the commencement is concerned), 
which was in use in England, at the time our ancestors emi- 
grated to this country, and which is still, in a great degree, 
notwithstanding the considerable reforms recently made, the 
course of procedure in the English common law courts. A 
brief review will be useful, to present distinctly its characteristic 
features at different periods, together with the changes which it 
has undergone, since its introduction into England in the 
eleventh century. 

Before proceeding with this retrospect, however, a few pre- 
liminary remarks will serve to render the different changes 
alluded to, somewhat more intelligible. Notwithstanding the 
labors of Reeve and others, a philosophical history of the Eng- 








1 Blackstone, (4 Comm. 417), speaking of the period, when this system 
became established, remarks: “ Both the divinity and the law of those 
times were frittered into logical distinctions, and drawn out into metaphy- 
sical subtleties, with a skill most amazingly artificial ; but which serves no 
other purpose, than to show the vast powers of the human intellect, how- 
ever vainly or preposterously employed.” 
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lish law remains to be written. The historical notices, scat- 
tered over the elegant pages of Blackstone, may perhaps be 
deemed an exception to the justice of this remark. But these 
notices are fragmentary ; they relate only to particular portions 
of the law; and are very far from presenting a general and 
comprehensive view of the subject, under those great divisions, 
in which it stands connected with the civilization, and with the 
religious and political institutions of the country. The philoso- 
phic inquirer is left, therefore, in a great measure, to conjec- 
ture ; but there seems to be little ground for doubt, in regard to 
the origin of the peculiar feature of the common law forms of 
proceedings. It resulted, both in Rome and in England, from 
the fact, that the application for legal redress was made in the 
first instance to a magistrate, whose functions were not strictly 
judicial, but who represented, or who was in some degree, in- 
vested with, the sovereign power; and, who, if the applicant 
was, or seemed to be, entitled to redress, delegated authority 
to some inferior magistrate or other person, to inquire into the 
matter, and to do the party justice. For this purpose, the 
superior magistrate issued a commission or writ, which was at 
once the foundation of the applicant’s claim, and of the autho- 
rity of the court or judge, delegated to take cognizance of it. 
In the progress of the English people, towards that measure of 
civil liberty, of which they boast so much, it was at length 
claimed and admitted as the inherent right of every citizen, to 
sue out a writ at his own pleasure. ‘The operation of these 
two opposing principles seems to lie at the foundation of much 
that is peculiar in the English jurisprudence. 

1. Inthe system, invented and used among the Romans, 
the injured party stated his complaint to the magistrate, who 
thereupon drew up and prepared the case, and pronounced a 
conditional judgment, predicated upon the facts represented to 
him by the complainant and defendant. The affair was then 
remitted by the magistrate to a private person, termed judex 
or arbiter, according to the nature of the case, who investigated 
the facts, and pronounced an absolute decree, in conformity 
with the instructions received from the magistrate. This sys- 
tem, therefore, did not require the complainant to state his case, 
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in the first instance, in a particular form of words ; but the use 
of forms commenced with the drawing up of the case by the 
magistrate.’ 

2. In the system, evidently copied from the preceding, 
which existed among the Franks, and other nations of Europe, 
at the time of the Norman conquest, and was introduced into 
England by the conqueror, the party injured stated his com- 
plaint, in a similar manner, to the king’s court, and was pro- 
vided with a writ adapted to his case, by the king’s chancellor, 
who constituted one branch or member of the court. ‘The writ 
was in the form of a mandatory letter, from the king to the 
sheriff, directing him to command the defendant therein named, 
to do the thing required of him by the plaintiff; and if he 
neglected, then to summon him to appear and show cause for 
his neglect. ‘The issuing of the writ bears a close analogy to 
the drawing up of the formula, adapted to the case, by the 
Roman magistrate ; and proceeds upon the same ground of a 
presumptive right established by the plaintiff. The Roman 
process was remitted, for an investigation of the facts, to a pri- 
vate person, named by the magistrate; the English writ, in 
case the defendant neglected to comply with its requisition, 
required him to show cause before the king’s justices, who were 
thus authorized to decide the controversy: and here too the 
analogy holds. ‘This mode of proceeding was in full vigor, for 
a hundred and fifty years, after the conquest, until the separa- 
tion of the court of common pleas from the king’s court: 
and it must have remained, without any material alteration, 





} In the Roman system, some actions were denominated actions of strict 
right (stricti juris), and others, actions of good faith (bone fidei). Ina 
case of the first kind, the pretor or magistrate, after hearing the plaintiff's 
statement, appointed a judge to decide the controversy, and gave him a 
commission or writ, for that purpose, containing a formula, of which the 
following is a specimen: Jf it appear that Titius owes one hundred pieces, 
in virtue of a stipulation, condemn him to pay that sum. The following is 
an example of the formula, made use of in an action of the other kind: If 
it appear that Titius owes Mevius, in virtue of a letting to hire, then con- 
demn Titius in favor of Mevius, to the payment of etery thing, due to the 
latter, by that title, according to good faith. In the action of good faith, the 
person, appointed by the magistrate, to decide the controversy, was called 
the arbiter. Heinec. Elem. above cited; and also Warnkenig, Elem. § 911. 
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until the final breaking up of the court into distinct judicatures, 
in the reign of Edward I. and probably for many years after- 
wards. This, which was the original primitive system of the 
common law, did not, any more than the Roman, require the 
plaintiff to state his case, in the first instance, in a particular 
form of words; but as in the Roman, the case was prepared, 
and the formal process was drawn up by a magistrate, expressly 
designated for the purpose. 

3. In the reign of Edward I. the forms of the writs, devised 
and issued by the chancellor, having been preserved, had 
acquired the authority of precedents; and this circumstance, 
combined with the enactment of the law in that reign, concern- 
ing writs tn the like case, and the construction put upon that 
statute, and perhaps also the new modelling of the courts, had 
given the collection of writs a new character; they were now 
identical with the remedies at law; and if there was no writ, 
there was no remedy. Plaintiffs still continued to make appli- 
cation to the chancery, as before, for writs adapted to the redress 
of legal injuries; but it was no longer the chancellor’s business 
to devise, and his authority was limited to the selection of, the 
proper form. 

This change was the first material departure from the primi- 
tive system, which prevailed throughout that part of Europe, 
which had been subjected to the Roman empire, at the epoch 
of the Norman conquest ; and it gave rise to that peculiarity in 
the administration of justice in England, which distinguishes 
that country from every other nation in Europe. For now, it 
frequently happened, that there were legal injuries, for which, 
as there were no writs adapted to them in the Register, there 
was no mode of redress in the courts of common law: and, in 
cases of this description, it gradually became the practice, for 
the chancellor, upon the petition of the plaintiff, stating the 
facts of his case, and also alleging that “ he had no remedy at the 
common law,” to afford redress, by means of a writ called a 
subpena, returnable before himself. ‘This writ merely required 
the defendant to appear, under a penalty, if he should fail to do 
so, to answer the matters alleged against him in the plaintiff’s 


petition or bill. ‘This was the origin of the court of chancery, 
23* 








270 Reform in Remedial Law. [July, 


and of that branch of the remedial law of England, administered 
by courts of equity. ‘The administration of justice thus became 
divided : the ordinary courts affording redress in those cases, 
for which there was a form of writ in the Register; and the 
court of chancery, in those cases, in which there was no such 
form, and consequently no remedy at the common law. The 
initiatory proceedings were, as yet, the same in both courts, 
namely, by an application of the plaintiff, and a statement of 
his case to the chancellor. This principle seems to have been 
carefully recognised and regarded by the legislative power, in 
the statute above mentioned, concerning writs in the like case, 
which provided, that if the clerks in chancery could not agree 
upon the proper form, the case should be drawn up and referred 
to the next parliament, and a writ should there be framed, by 
the agreement of men learned in the law, lest the king’s 
court should fail of doing justice to the complainants.’ It is 
observed by Blackstone,’ in relation to this provision, that, with 
a little accuracy in the clerks of the chancery, and a little libe- 
rality in the judges, by extending rather than narrowing the 
remedial effects of the writ, it might have effectually answered 
all the purposes of a court of equity, except that of obtaining a 
discovery by the oath of the defendant. It is worthy of remark, 
that, while the practice gradually became established in the 
other courts, to require actions to be commenced and prosecuted, 
by means of fixed and settled forms, the court of chancery 
adhered and still adheres to the primitive simplicity of the 
ancient mode. In succeeding ages, many struggles for power 
and jurisdiction, chiefly growing out of political considerations, 
arose between the courts of common law and chancery, before 
the respective jurisdictions of each became settled as they now 
exist. 

4. The forms of writs were now fixed, and, by the authority 
of precedent, they had become identical with the remedies at 
law. Original writs were still taken out of the chancery, but 





1 All this solicitude was manifested, to provide a proper form of writ, for 
a case which actually existed, and thus to relieve the party, from the re- 
sponsibility of devising one for himself. 

#3 Comm. 52. 
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without inquiry or examination, and as a matter of course ; and 
though they were essential to be observed in the commence- 
ment of actions, yet the use of them being attended with some 
delay, and it being in general necessary to resort to the judicial 
process, to compel the appearance of defendants, it gradually 
became the practice to dispense with the issuing of originals 
altogether, except as a matter of form. This innovation, though 
probably well intended, and productive of some despatch, intro- 
duced a new principle into the theory of judicial procedure. 
When the original writ was issued, in the manner above 
described, by the chancellor or his clerks, upon the verbal or 
written application of the party injured, the complainant stated 
his case in his own way, and the form of remedy was decided 
upon for him, and the proper form of writ issued, by an officer 
appointed for the purpose, whose business it was, not only to 
be familiar with all the existing forms of remedy, but to devise 
new ones to meet new cases. But when the issuing of originals 
became a thing of course ; and still more, when they ceased to 
be issued at all, then it became incumbent upon the plaintiff, 
not merely to pursue, but, at the peril of losing his cause, to 
determine upon, the form of the remedy, to which he was 
entitled. 

If our ancestors, when they emigrated to this country, did 
not bring the common law of England with them, they very 
soon afterwards adopted it, so far as it was applicable to their 
new situation and circumstances, and consistent with the inten- 
tions which they had in view, in withdrawing themselves from 
the parent country. But for many years after their establish- 
ment as a colony, remedial justice seems to have been adminis- 
tered among them, without much, if any, aid from the common 
law forms of procedure, in the commencement of actions, and, 
indeed, without the aid of professional lawyers. It may even 
be doubted, whether our ancestors were sufficiently acquainted 
with the names and definitions of the several actions, to make 
use of them, either in their judicial or legislative proceedings. 
The Jaws of the colonists are almost entirely free from all legal 
technicalities. Mr. Stearns, in his learned treatise on the law of 
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real actions,’ speaking of the practice in the courts of the colony 
and province, says: ‘* The forms of judicial proceedings were, 
for a considerable time, little known or regarded. Plain and 
simple in their character and manners, our ancestors made sim- 
plicity and plainness the most striking features of their civil as 
well as religious institutions. Rejecting with disdain every 
thing that savored of idle ceremony, in the administration of 
the law, or impeded their characteristic promptness of decision, 
they tolerated no delays in judicial proceedings, which the 
claims of justice did not imperiously demand. At length, law- 
yers, who had been educated in England, obtained some of the 
chief offices in the colonies, and gradually introduced the prac- 
tice of the English courts, or incorporated some part of it, with 
the local usages of the country.” In an examination of the 
records of the courts, down to the year 1700, in the counties of 
Middlesex and Suffolk, Mr. Stearns informs us,’ that he found 
but a single case, which was decided in Charlestown, in 1693, 
in which an exception to the form of the writ was allowed.’ If 
the colonists were slow to adopt the technical forms of the Eng- 
lish procedure ;—that system, when once admitted, was soon 
received and established, as a part of our common law. The 
forms of proceeding, in the common law courts of the mother 
country, were required in practice ; and they were referred to 
and acknowledged as existing, in the legislative acts, which, 
from time to time, were passed to modify or regulate them. At 
the time when our present form of government was established, 
they may be considered asthe basis of our own. 

The forms of the writs, which have always been in use in 
our courts, correspond to the English judicial process. They 
were originally issued by an oflicer of the towr or county, de- 
nominated the clerk of the writs, upon the application of the 
party injured. ‘To the clerk of the writs succeeded the clerk 

1p. Gl. * Real actions, p. 500. 

’The colonial statute of May, 1655, giving jurisdiction in equity to the 
county courts, authorizes the magistrates “‘ to grant summons or process, 
as in other cases is usual, briefly specifying the matter of complaint ;’ and 
in several writs of that period, which have been examined, the cause of 
action is *‘ briefly specified,’’ without the use of any technical terms or 
phraseology whatever. 
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of the courts ; and blank forms, (without the technical words), 
signed by him, are now, and for many years, have been, deli- 
vered to the attorneys, and by them filled up at their discretion : 
so that with us, as in England, the form of the writ must be 
settled, at his peril, by the plaintiff or his attorney. 

The principal evils, which have resulted from the innova- 
tions upon the primitive mode of English procedure, in relation 
to the commencement of actions, may be arranged under three 
heads : 1, The use of fixed forms ;—2, The division of reme- 
dial law into two branches,—the one administered by courts of 
common law,—and the other by courts of equity ; and 3, The 
introduction of evasions and legal fictions, both in the procedure 
and in the law itself. 

The first two heads will be noticed more properly hereafter, 
the other claims a few remarks in this place. . 

An example of the sort of evasion alluded to has already 
been given, in the neglect to issue the original writ, and then 
supplying the want of it, by a supposition, that it had already 
been issued and returned. Other instances might be mentioned ; 
but they would only serve to amuse ; the one cited is sufficient 
to instruct. 

The introduction of legal fictions is more important to be 
understood ; inasmuch as it affects the character of the law 
itself. The courts of law being confined in the administration 
of justice, within the limits of fixed forms, which were the in- 
vention of a remote antiquity, and applicable to but few of the 
wants of modern times, have been reduced to the necessity of 
resorting to the use of legal fictions, by means of which, they 
have extended the remedies at their command, so as to meet, 
in sorne sort, the wants of society, and the changes in the cha- 
racter of legal transactions, which were continually intervening. 
The manner, in which the want of legislation has been sup- 
plied by the courts, may be best explained, by a few remarks 
upon some of the forms of action now in use. But, in order to 
make these remarks intelligible, it will be necessary to give 
some account of a particular kind of defence, which, by the 
old common law, might be made in certain actions. 

This defence was called wager of law, and was effected in 
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the following manner: the defendant came into court, accom- 
panied by eleven of his neighbors, and then made oath, that 
he had paid the debt or satisfied the demand, for which the 
action was brought; and the eleven neighbors, (denominated 
in the old law books, compurgators), made oath, that they 
believed in their consciences, that the defendant told the truth. 
This was allowed, as a good defence, in an action of debt upon 
a simple contract, or for an amercement, and in the actions of 
detinue and account.' 

The action of debt was provided for the recovery of a debt, 
that is, a liquidated or certain sum of money ; but unless the 
plaintiff's demand rested upon a sealed instrument or some 
equivalent cause, the defendant might wage his law. In order 
to avoid this defence, a new variety of the action of trespass on 
the case, authorized by the above mentioned statute of Edward 
I. was made use of, as a substitute for those actions of debt, in 
which the wager of law was allowed. This action, denominated 
an assumpsit, was so called from the use of that word in the 
pleadings, when they were in Latin, as descriptive of the defend- 
ant’s undertaking. The Register of Writscontained no form, 
adapted to the case of the non-performance of a contract or 
agreement, which was not authenticated by a seal ; but the ac- 
tion of trespass on the case, having been devised by analogy to 
the action of trespass, for which there was a prescribed form, 
it was at length discovered, that the non-performance of con- 
tracts required the like remedy, with the special cases provided 
for by that action; and plaintiffs were then allowed, upon a 
writ of trespass on the case, to declare in assumpsit, or for the 
non-performance of a contract. This innovation, which was 
first attempted without success in the reign of Henry 1V~ was, 
after repeated attempts in succeeding reigns, finally established 
in the 44th year of the reign of Elizabeth.’ It seemed, at first, 
indeed, to be “‘ somewhat harsh to give the name of trespass to 
a mere breach of promise ;”’ but this difficulty was soon over- 
come, in view of the abundant means of remedy, which the 
new action afforded, and its immunity from the obnoxious de- 


+3 Black’s Comm. 341. 2 4Coke’s Rep. 91 to 95 
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fence of the wager of law. Since the decision above referred 
to, the action of assumpsit has been much used ; and, by a 
series of judicial decisions, has been extended, not only to all 
cases of express contract, not under seal, but also to all cases, 
in which, although the defendant has in fact made no promise, 
he is yet actually indebted or under a legal liability. In this 
last class of cases, the law is said to imply or suppose that the 
defendant has made an actual promise. ‘The former are termed 
express and the latter ¢mplied assumpsits or undertakings. In 
both, the plaintiff must allege in his writ, that the defendant 
actually promised to pay the sum, for which the action is 
brought ; but in every case of an implied assumpsit, this asser- 
tion is, of course, a mere fiction. Ifthe defendant, in such a 
case, denies the cause of action, his answer to it is, that he 
never promised ; and thus the case is tried by the court and 
jury, upon a fictitious question, viz., whether the defendant did 
or did not promise. This fiction, the judge is obliged to explain 
to the jury, lest some of them should feel embarrassed by their 
oath, in bringing in a verdict that the defendant did promise, 
when in fact he did not. ‘The action of assumpsit, being appli- 
cable to almost all cases of contract and legal liability, is more 
frequently brought in our courts than any other.' 

The action of detinue is founded on a writ contained in the 
register. It was intended for the specific recovery of goods 
and chattels, or deeds and writings ; but inasmuch as the de- 
fendant might wage his law, it has been very little used, for a 
great number of years. In order to furnish a substitute for it, 
and get rid of the defence of wager of law, the courts, by means 
of a legal fiction, have extended the action of trover, which, like 
assumpsit, belongs to the numerous family of trespasses on the 
case, to all the cases, to which the action of detinue was appli- 
cable. ‘Trover was originally brought for the recovery of 
damages against one, who had found goods, and refused to 
deliver them on demand to the owner, but converted them to 
his own use. It derives its name from the French word trou- 
ver, to find, it being alleged in the writ, that the defendant found 








1 See the tables contained in a note on a succeeding page. 
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the plaintiff's goods. This action may now be brought in all 
cases, in which there has been a wrongful conversion of the 
goods by the defendant ; by whatever means they may have 
come into his possession, whether by an actual finding, by 
delivery from the plaintiff, or by a wrongful taking by force; 
it being supposed, in furtherance of justice, whether true in 
fact or not, that the plaintiff “casually lost” certain goods, 
“‘ which came to the defendant’s possession by finding.” This 
allegation is still retained in the form, though in nine cases out 
of ten, it is a mere fiction; and in many cases, impossible to be 
true, as, where the goods, from their situation, bulk or weight, 
are not susceptible of being lost.’ 

These fictions and evasions, though they are blemishes in 
any system of jurisprudence, which lays claim to the character 
of rational, are by no means peculiar to the common law ; and 
ought not to diminish the veneration and respect, in which 
that system is deservedly held. ‘They are the unavoidable, if 
not necessary, result of that imperfect kind of legislation, which 
leaves the growing wants of society to be supplied, from time 
to time, by the ingenuity and wisdom of the courts. This was 
eminently the case in the Roman law. In the English system, 
the evils, growing out of this defective legislation, were much 
increased by the character of the Norman judges and practition- 
ers, into whose hands, the administration of justice was con- 
fided, for many years succeeding the conquest. The following 
remarks of Blackstone, (‘* that eminent dealer in panegyric,” as 
Lord Brougham calls him), who rarely censures any thing 
connected with the common law, will serve to show, that even 
in his time, the necessity of a reform in this particular, was 
acknowledged. In speaking of the chicanes and subtleties of 
the Norman jurisprudence, anterior to the time of Edward III. 
he says, that the “ dialect and finesses”’ of this period have been 
transmitted to posterity, ‘‘so interwoven in the body of our 
legal polity, that they cannot now be taken out, without a 
manifest injury to the substance. Statute after statute has 
been made in later times, to pare off these troublesome excres- 





1 'Trover has been brought for a building. 
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cences, and restore the common law to its pristine simplicity 
and vigor ; and the endeavor has greatly succeeded: but still 
the scars are deep and visible ; and the liberality of our courts 
of justice is frequently obliged to have recourse to unaccounta- 
ble fictions and circuities, in order to recover that equitable and 
substantial justice, which, for a long time, was totally buried 
under the narrow rules and fanciful niceties of metaphysical and 
Norman jurisprudence.” ' 


Il. Remedies in Equity. 


The distinguishing features of this class of remedies are: 
that the plaintiff is not obliged to make use of any formulary of 
words, to denote the kind of action by which he seeks relief; 
nor are the parties obliged to clothe the statement of the facts, 
which they respectively allege, with any peculiar technicalities ;* 
the testimony of the parties is admitted or required; and the 
court decrees, either absolutely or conditionally, the payment 
of money, or the doing or not doing of some other act, accord- 
ing to the right and law * of the case. 

The law, as a human institution, predicated upon the expe- 
rience of the past, must necessarily be more or less defective, 
in its application to the future; and, consequently, under any 
system, cases must continually arise, in reference to which the 
law is silent, or, in reference to which, if they had been fore- 
seen, it would have introduced an exception to the operation 
of its general provisions. In the administration of justice, these 
cases cannot, consistently with the public interest, be neglected ; 
and, accordingly, we find, that in every system of jurispru- 
dence, both of ancient and modern times, they have always 
received the attention of the civil magistrate. But when de- 
cided, they constitute a part of the aw, and thus by continual 
accretions, the original system becomes perfected and enlarged. 
In the Roman system, with which, of all the laws of antiquity, 
we are the best acquainted, and in the systems of all the mo- 





14 Comm. 418. 
* The forms made use of in chancery proceedings are regulated by the 
rules and custom of the court, and not by the law. 
3JIn fact, though denominated “ equity.”’ 
VOL. XVII.—NO. XXXIV. 24 
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dern nations of Europe, except England, cases of this descrip- 
tion, as well as others, belong to the cognizance of the ordinary 
magistrate ; and the portion of the law thus constituted has 
been in no manner distinguished from the original mass. In 
«ngland, on the contrary, some cases of the kind alluded to 
first fell under the jurisdiction of the court of chancery, and, 
by continual accretions, have now grown into a body of law, 
distinguished from the original system by the name of equity, 
and administered by distinct courts. ‘This may serve to give 
some idea of the nature of what is denominated equity, in the 
English system of jurisprudence, though great additions of the 
same kind have been made, in the same manner, to the law, 
as administered by the ordinary courts. A court of equity, 
therefore, is so called, not from the kind of principles, upon 
which it administers justice, but from the general objects of its 
jurisdiction. 

The origin of the administration of remedial justice, under 
the name of equity, in the court of chancery, is involved in 
considerable obscurity. Late researches, however, among the 
public records in England, have thrown some additional light 
on the subject. It seems, that after the breaking up of the 
king’s court into distinct judicatures, the chancellor entertained 
jurisdiction, and administered redress, upon petitions duly pre- 


ferred to him, in cases of assaults, trespasses, and outrages of 


various kinds, in which there might be a remedy in the courts 
of common law ; but, for which, the party complaining was 
unable to obtain redress, in consequence of the maintenance 
and protection, afforded to his adversary, by some powerful 
baron, or by the sheriff, or by some officer of the county, where 
the injury occurred.’ From a jurisdiction of this kind, founded 
in accidental circumstances, connected with the administration 
of justice in particular cases, the transition would be easy, to a 
jurisdiction of cases, in which there was no remedy, or an inad- 
equate one, by an application to the ordinary courts. 

The common law courts took cognizance of those cases only, 


'See Story’s Comm. on Eq. Juris. Vol. 1,52; also, Palgrave, on the 
authority of the King’s Council. 
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for which there was a form of writ provided in the register, or, 
which, by judicial construction, could be brought within some 
of its forms; their modes of trial excluded the testimony of the 
parties, and confined the proceedings, in almost all cases, to the 
original parties to the suit; and their modes of redress, when 
the rights of the parties had been thus ascertained, were equally 
confined within certain prescribed forms of execution, inade- 
quate in many instances to the purposes of justice. In the pro- 
gress of time, a great variety of causes operated to render 
many, perhaps the greater number, of these forms entirely use- 
less, and others of them in a great degree imperfect, notwith- 
standing their extension by the judges, and the occasional inter- 
position of parliament. ‘The jurisdiction and forms of the 
common law were fixed; but the social condition, to which 
they were to be applied, was constantly advancing: and, in 
whatever direction it extended itself, without or beyond the 
boundaries of the common law, it came under the untrammelled 
jurisdiction and self-adapting forms of equity. In the adminis- 
tration of remedial justice, therefore, equity has become the 
complement of the common Jaw; proceeding upon the same 
or analogous principles, but without and beyond its boundaries. 
If the administration of justice be considered as a whole, that 
portion of it, which is contained within certain established lines, 
is the domain of the common law, and the residue belongs to 
equity. Equity being thus, in one sense, intended to make up 
for the deficiencies of the common law, its remedial power is 
exerted: I. In concurrence with the remedial power of the 
common law ; (1) in laying the foundation of an action ; and (2) 
in mitigating the severity of ajudgment: and II. Independently 
of the remedial power of the common law ; where the latter 
is deficient ; (1) in relation to the subject ; (2) in relation to the 
parties ; (3) in relation to the proof; or (4) in relation to the 
relief. 

At the time of the establishment of the colonists in New 
England, the present system of equity jurisprudence, in the 
mother country, was but just founded ; but from the earliest 
times of the colony, it was considered, that the ordinary courts 
had no authority to afford “ relief against the rigor of the com- 
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mon law.” In “ cases and controversies,” consequently, where 
there was “ matter of apparent equity,” it was the practice to 
apply for relief to the general court, which was declared to be 
“‘ the chief civil power,” both ‘in the making of laws,” and 
“ matters of judicature,” and the “ receiving and hearing any 
complaints.” As the colony advanced in population and im- 
portance, it was found, that “ by reason of the weighty affairs 
of the country of more public concernment,” the petitioners for 
relief in the general court “‘ were delayed to their no small 
trouble and charge,” and that great expense was occasioned to 
the public, by the long attendance of the members, to hear and 
determine private causes. For these reasons, the general 
court, in the year 1685, authorized and empowered the magis- 
trates of each county court, as a court of chancery, upon bill 
of complaint or information exhibited to them, containing matter 
of apparent equity, to grant summons or process, as in other 
cases, briefly specifying the matter of complaint,—to examine 
parties and witnesses by interrogatories upon oath,—and to 
make their decree and determination according to the rule of 
equity. It is not, perhaps, unworthy of remark, that this law 
was enacted, just at the close of the judicial career of Lord 
Nottingham, who, as the head of the court of chancery in the 
mother country, had, in the language of Sir William Blackstone, 
“ established a system of jurisprudence and jurisdiction upon 
wide and rational foundations,” and acquired for himself, in the 
judgment of after times, the appellation of the “ father of equity.” 

In 1692, after the establishment of the provincial govern- 
ment, an act passed, providing, among other things, for the 
constitution of a court of chancery, “ to be holden and kept by 
the governor, or such other as he should appoint to be chan- 
cellor ;” but in 1694, and before it had been approved by the 
crown, this act was repealed, so far as it related to the court of 
chancery, because “ the court so constituted,” to use the words 
of the repealing act, “‘ was found by experience, not agreeable 
with the circumstances of the province, not then so well con- 
sidered or foreseen ;” and a new court of chancery was esta- 
blished, to be held by three commissioners, being freeholders 
within the province, who were to be appointed by the governor. 
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It is generally supposed, that the act last mentioned was disap- 
proved by the crown, and the disapproval signified to the pro- 
vince in due form, within the three years limited by the char- 
ter; there being no record, however, of any such expression of 
his majesty’s pleasure, it is more probable, perhaps, that it was 
manifested by the silent neglect of the governor to appoint the 
commissioners.’ 

On the establishment of the provincial government, it was 
deemed necessary to provide for the continuance of the local 
laws, as the laws of the colony were called ; and acts were 
accordingly passed to that effect, with the exception of those 
cases, in which the legislative assembly, then in session, should 
otherwise provide. During the same session, an act was passed, 
remodelling the whole judiciary, and, amongst other courts, 
providing for the court of chancery, first above mentioned. 
This act, of course, superseded all the colonial legislation, in 
relation to the several subjects of it; and, as in pursuance of 
the distribution of judiciary powers, which it contemplated, the 
chancery jurisdiction (with a single exception) was invested in 
the court thereby created, the colonial act of 1685 must con- 
sequently be deemed to be repealed. ‘The exception alluded 
to was, that any of the courts might, upon the forfeiture of any 
penal bond, “‘chancer the same unto the just debt and 
damages.” All the equity powers, subsequently conferred 
upon the courts, by the provincial legislature, were a mere ex- 
tension of the principle, contained in this exception, to the 
cases of “a forfeiture or penalty, annexed to any articles of 
agreement, covenant, contract, charter-party, or other special- 
ties, or forfeiture of estates on condition executed by deed of 
mortgage, or bargain and -sale with defeasance ;’ and these 
provisions have becn re-enacted under the present government. 

The necessity of a chancery jurisdiction, or, in other words, 
the want of that complement of the common law remedies, ad- 
ministered by courts of equity, seems to have been felt and 
acknowledged by our ancestors, from the earliest times, or, at 
least, from the period, when the forms of actions were intro- 








See the remarks of C. J. Parker, 7th Pickering’s Reports, 368. 
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duced. But the place of a court of chancery was always sup- 
plied, in a very considerable degree, by the general court, 
which, both under the colonial and provincial governments, 
and indeed for a long period subsequent to the adoption of the 
constitution, exercised remedial powers analogous to those of 
courts of equity. ‘The jurisdiction, inherent in the general 
court, as the sovereign legislative power, being thus brought 
in to aid the powers delegated by it to the different courts of 
judicature, the want of a separate court of equity was not for a 
long period very sensibly felt. 

Since the adoption of the present frame of our government, 
the want of chancery powers in the courts has given rise to 
frequent legislation. Within a few years, particularly, the 
remedies in equity have been vastly extended. ‘There has 
been a general unwillingness, and not perhaps without reason, 
to grant the courts equity powers in all cases of ‘fraud, acci- 
dent or mistake,” in which there was no adequate remedy at 
law. ‘This would be the enactment of a great body of new 
law, in a mass, and without a precise or even tolerably distinct 
knowledge of its nature or extent. But wherever the remedies 
at law have been found to be defective, the legislature has 
never shown any unwillingness, to correct the evil in the most 
effectual and complete manner, by conferring equity powers. 

The Revised Statutes, c. 81, $ 8, confer general equity 
powers upon the Supreme Judicial Court, in certain enume- 
rated classes of cases, embracing a great variety of subjects and 
persons ; and, in addition to these general powers, there is 
scarcely a chapter of the new statutes, which does not provide 
an equitable remedy in some special case.’ 


III. Remedies by Petition. 


This class of remedies consists principally of those, which 





' The following references, with that above given, will furnish a pretty 
complete view of the equity powers conferred upon our courts. Revised 
Statutes, c.21, §13, 48; c. 32, § 1,2; c. 34, § 14; ¢. 35, § 3; ¢. 36, § 11, 
30, 31, 32, 33; ¢.37, § 34, 35 ; c. 38, § 32; c. 44, § 8, 9, 22; c. 62, § 31; 
e. 69, § 12; c. 70, § 16, 35; c. 73, § 27, 38; c. 74, § 8, 16; c. 76, § 38; c. 
77, § 17; c. 90, § 66; c. 105, § 14; c. 106, § 6; c. 107; c. 116, § 56; c. 
118, § 43. 
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have been provided from time to time, by the legislature, in 
special cases ; and is similar, in regard to the commencement 
of proceedings, to the class last mentioned of remedies in equity. 
The petitioner states the facts of his case in his own way ; the 
testimony of the parties is sometimes admitted or required ; and 
the decree of the court is according to the prayer of the petition. 

All those special proceedings, which are commenced, not 


_ merely by petition, properly so denominated, but by complaint, 


information or libel, may be included under this head: as, 
prosecutions for military fines, (Rev. Stat. c. 12, $ 112) ; pro- 
ceedings before fence-viewers, (c. 19 $3); all proceedings 
before county commissioners, and, particularly, in reference to 
highways, turnpikes, rail roads, canals, &c. (c. 24) ; support 
of poor persons by their kindred, (c. 46, ¢ 5); libels for 
divorce, (c. 76); partition of real estate, (c. 103) ; lien of 
mechanics, &c. on land, (c. 117); proceedings against for- 
feited goods, (c. 118) ; all proceedings in the probate courts ; 
and cases of mandamus, certiorari, and habeas corpus.’ 


DEFECTS OF THE PRESENT SYSTEM. 


From the foregoing review of the forms of proceeding, which 
are now in use, it appears, that the remedial law is adminis- 
tered by our courts, in several modes, which have no common 
origin, and which differ from each other, in reference to some 





1 The following tables will serve to show, very nearly, the relative pro- 
portions of the different forms of proceeding, which occur in practice, under 
the system above delineated. 

In the S. J. C. for the county of Suffolk, March T. 1834, the whole num- 
ber of actions and other proceedings was 88; Remepies aT Law, 54, viz: 
Assumpsit 28, (in twenty of which the common counts were inserted); Case, 
4; Covenant, 2; Debt, 2; Error. 2; Replevin,2; Real actions,5; Scire 
facias,3; Trespass 5; Trover 1; Remevies (by bill) ys Equity, 7; Re- 
MEDIES By PETITION AND SpeciAL Proceepines, 23; viz: Libels 9; 
Petitions 10; Probate Appeals,2; Ejectment, 1; Information 1; and In- 
DICTMENTS, 4. 

The whole number of cases reported in the 13th vol. of Pickering’s Re- 
ports, is 98: Procrepines aT Law, 72, viz: Assumpsit, 23; Case, 6; 
Covenant, 2; Debt, 10; Actions given by Statute,4; Error, 2; Sci. fac.1; 
Real actions, 8 ; Replevin, 2; Trespass, 7; Trover, 2; ProceEepines (by 
bill) 1s Equity,9; Procrexrpines sy Petition, &c. 15, viz: Petitions, 8; 
Probate Appeals,5; Certiorari, 1; Mandamus, 1 ; and Criminau Caszs, 2. 
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one or more of the following particulars, viz:—1. The com- 
mencement and statement of the cause; 2. The admission of 
new parties; 3. The mode of proof; and 4. The mode of 
relief. 

An examination of the subject, under these several heads, 
will serve to show the defects of the existing system, and enable 
us afterwards to indicate the reforms, which it may be expe- 
dient to adopt. 


I. The commencement and statement of the cause. 


By the common law, a plaintiff is obliged, in the first place, 
to decide what form of action is proper for his case ; and, 
having made his selection, then to state the facts, upon which 
it is founded, according to their legal effect and operation; or 
rather,» clothe them with certain legal technicalities. The 
defendant too, in the statement of the facts on his side, must 
follow the same course. The selection of the form of action, 
and the statements of the parties (denominated in technical 
language the pleadings), according to the legal operation of the 
facts, depend upon the same principle, though they lead to dif- 
ferent practical inconveniences. ‘That principle involves the 
absurdity of requiring the plaintiff to draw the proper legal in- 
ference from the facts of his case ; or, in other words, to decide 
at his peri] the very question, which it is the object of his pro- 
ceedings to submit to a legal tribunal; that is, he must first 
decide his own case, before he can call upon the court to 
decide it. Ifhe decides correctly, he may go on with his 
cause ; if not, he must become nonsuit, and make another 
attempt. ‘This principle pervades the whole system of pro- 
ceeding at common law, from the inception of the cause, and 
through the pleadings, to its conclusion in an issue of law or 
fact. This mode of statement, was, doubtless, in its origin, 
well calculated to the purpose, for which it was destined. The 
party claiming redress, represented his case to the magistrate, 
in his own way, and the latter then drew up a formal state- 
ment of the matter, concluding with a direction to the judex or 
arbiter, (corresponding to our jury), as to what the judgment 
should be, provided that the facts should be found according to 
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the representation. In the modern practice, the formal state- 
ment being the commencement of the proceedings in court, 
the plaintiff is obliged to substitute himself in the place of the 
magistrate, and, as it were, to decide his own case, subject to 
an appeal, and at the risk of a bill of costs, if he should 
mistake. 

Mr. Stephen, the most profound and philosophical by far of 
all the English writers on the subject, can find only two reasons 
for the use of the forms of writs, one of which he qualifies with 
a “ probably,” and the other with a “ perhaps.” He says, 
they were “devised in a view, probably, to the more certain 
definition of those injuries, for which the law afforded redress, 
and, perhaps, also to save the trouble of inventing new modes 
of expression, for each particular case of wrong, as it “night 
arise.” ' Sir William Blackstone, the ever ready apol _ st for, 
and not unfrequent vindicator of, every thing which h. found 
existing in the common law, gives as a reason, that these forms 
*‘ were undoubtedly necessary to fix the true state of a question 
of right ; lest in a long and arbitrary process, it might be shifted 
continually, and be at length no longer discernible.” * If it 
were worth while, to examine this reason critically, it might 
perhaps be shown, that the ability of the court, to keep the 
parties from shifting their ground, depended quite as much 
upon the statement of the facts in the declaration, as upon the 
formal words, with which they were introduced. ‘The sub- 
stance of the reason, however, is, that the forms of actions are 
necessary, as the basis of special pleading ; and, inasmuch as 
that precious remnant of the school logic has been abolished, 
the learned commentator’s plea in justification may safely be 
demurred to as insufficient. 

The statement of the facts of a cause, according to the rules 
of the common law, proceeds, as already observed, upon the 
same principle, throughout all its stages; but all the formal 
parts, subsequent to the declaration, being now cut off by the 
act abolishing special pleading,’ the declaration only requires 
to be noticed. The plaintiff must state the facts of his case, 





Stephen on Pleading, App. No. 3. ?3 Black.Comm. 117. 41836, ch. 273. 
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according to their legal operation ; if, however, he is uncertain 
of the facts, to which his witnesses will testify, or if he is doubt- 
ful as to their legal operation, he may state his case, in as 
many different ways as he pleases; and if any one of these 
different statements, or counts,as they are technically called, is 
correct, heis safe. ‘This mode of stating a case, in several dif- 
ferent ways in the same writ, is a mere evasion of the principle 
of the common law, and serves no really useful purpose what- 
ever ; it tends only to confuse the court and jury,—to spin out 
the proceedings and record to an extravagant Jength,—and, 
besides perplexing rather than informing the defendant,—to 
add most unnecessarily to the expenses of both parties. These 
counts are often repeated in language substantially the same, 
or with slight variations, in a great variety of forms, to meet the 
evidence, or the construction which may be given to some writ- 
ten contract set forth. ‘ In one case,” says a writer in a preced- 
ing number of this Journal,’ “ ninety-eight counts, besides the 
money counts, were contained in a declaration on one pound 
notes ; in another case, two hundred and eighty-six counts, besides 
the money counts, were contained in a declaration upon notes for 
a guinea each ; and, in another case, four hundred and eighty 
counts in debts for penalties were contained in one declaration ; 
and, in each of these cases, the court refused, upon application 
made for that purpose, to reduce the number of counts, and 
discharged the applications with costs.” * 

The necessity of stating the facts of a case, in the manner 
above mentioned, has led to the introduction, into common use, 
of a general form of declaring in assumpstt, which is an action 
of more frequent occurrence than any other, by reason of its 
extension to implied contracts. Certain general counts have 
been devised, known by the name of the money counts, which 
state every form of indebtedness, arising from the passing of 
money, from one person to another. ‘To these have been added 


12 Am. Jur. 321. The article, from which this passage and others in sye- 
ceeding pages are taken, is entitled Chancery Jurisdiction, and was written 
by Bexsamin Ranp, Esq. of Boston, one of the most learned lawyers of the 
present age. 

? These cases occurred in the English Courts. 
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counts for labor and services performed, and for goods sold, 
&c.; and the whole being printed, with blanks for names, 
dates, and sums, constitute a declaration, which will cover a 
very great proportion of the demands, upon which actions of 
assumpsit are commenced. It has become the custom of late 
years, to annex these counts, by way of precaution, to almost 
every declaration in assumpsit; and, in some instances, espe- 
cially when the attorney is hurried, to commence actions, by 
means of these counts alone. Where they are merely added 
to a declaration, which really states the case, they only serve 
to encumber the record, and to render the proceedings more 
unintelligible, than they would otherwise be ; but where they 
are used to commence the action, they do not ordinarily com- 
municate the slightest information to the defendant, in regard 
to the cause of action against him. ‘These counts will cover 
the liability of the maker of a promissory note; that is, the 
holder may consider the maker as having received, &c. so 
much money to his use ; but when the maker of a note is sued 
as for money lent or paid to him by the plaintiff, and for money 
had and received by him, and for goods, &c. sold, and labor 
and service, rendered for him by the plaintiff,—without saying 
any thing of the note, which he really owes,—what information 
does he obtain, as to the plaintiff’s demand against him? It is 
not until after consulting with his attorney, for no wit of his 
own can ever teach him, that he ascertains, that all the pa- 
rade and show of money, goods, labor, &c. really means nothing 
more after all, than that he signed a promissory note, which 
unfortunately he has not paid.’ 

The statement of the facts must not only be according to 
their legal effect and operation, but every fact, which is mate- 
rial to the cause, and may be tried by the jury, must also be 
stated to have occurred at a particular specified time and place. 
In many cases, the fact is material, and the time it happened 
altogether immaterial ; to “give the proceedings a color of 
regularity,’ however, it is still considered necessary to allege 





'The new rules of the S.J. C. provide that all “ unnecessary and useless 
counts,” and ‘‘ useless averments or clauses in the declaration,’ may be 
struck out on motion. Rule 66. 
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a specified time, though it need not be proved. In the early 
times of the common law, the jury gave their verdict upon 
their own knowledge ; and therefore it was necessary to state 
the place, where every fact, that might be tried by the jury, 
occurred, in order that the sheriff might know where to go for 
the proper persons acquainted with the matter ia issue. But 
in modern times, jurors are not permitted to decide upon their 
own knowledge ; and, with us, they are summoned from the 
body of the county.’ 

The pernicious consequences, which have resulted from the 
use of fixed forms, in the commencement of suits, cannot be 
better illustrated, than by a reference to the distinction between 
the actions of trespass and trespass on the case.* The action 
of trespass is one of the formed writs, contained in the register, 
and is proper to be adopted, where the plaintiff has sustained 
an immediate injury from a forcible act of the defendant; but 
where the injury is consequential, the proper form of remedy is 
by the action on the case. In early times, this distinction was 
not unimportant ; because, in the case of a trespass v2 et armts, 
if the defendant was convicted, he was subject to be fined and 
imprisoned, but in other trespasses only amerced. Cases have 
been constantly occurring, in which the ingenuity of lawyers 
and judges has been exercised, to determine whether the action 
should be trespass or case ; although the original reason of the 
distinction has long since ceased ; and although the distinction 
itself is not at all connected with the merits of the controversy. 
The case of Huggett vs. Montgomery, decided in the court of 
Common Pleas in England, in 1807,’ will serve, as well as any 
other of the multitude of similar cases, to show the absurdity of 
a pertinacious adherence to obsolete forms, and the facility 
which a long familiarity will give, in sacrificing justice to a fri- 
volous distinction. ‘This case was an action of trespass for an 
injury done to the plaintiff’s boat, by the defendant’s ship, and 
the judge directed the jury to decide it, for the plaintiff or the 
defendant, according as they should find that the injury was 


: i insianeniie averments of time walk place are abolished by the new rules. 
Rules 45 and 46. 

* This is certainly the strongest example that can be mentioned. 

32 Bos. and Pul. N. S. 446. 
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occasioned, by negligence or the force of the wind. The jury 
were of opinion, that it was occasioned by negligence, and gave 
a verdict for the plaintiff. This verdict was afterwards set 
aside, and a nonsuit entered, on the ground, that the action 
should have been case and not trespass ; although the plaintiff 
was clearly entitled to his damages on the merits, and although 
the defect of form was of no possible consequence. Mr. Day, 
the American editor of the reports, which contain this case, ap- 
pends a note to it, in which he mentions no less than twenty- 
seven cases, which had then (twenty years ago) occurred in 
England and in this country, where the distinction between 
trespass and trespass on the case was elaborately discussed, by 
learned judges and lawyers ; and which, to use the language of 
Sir William Blackstone, “ serve no other purpose than to show 
the vast powers of the human intellect, however vainly or pre- 
posterously employed.” If these idle distinctions led to nothing 
worse than a vain and preposterous employment of the human 
intellect, they might be left to the wholesome correction of 
good sense; but when they involve important consequences, 
and are made the means of turning a plaintiff out of court, and 
compelling him to commence anew, after he has incurred all 
the expenses of a trial, and has fairly established a good claim, 
as in the above cited case, they ought forthwith to be abolished.' 

If any thing were necessary to show the inutility of the forms 
of actions and formal statements, to the due administration of 
justice, it might be found in the fact, that they have never been 
considered necessary, in the equity and admiralty courts, in the 
probate courts, and in many special proceedings in the common 
law courts. 

It has already been stated, that the same principle in theory 
pervades the whole common law system, in regard to the 
respective statements of the parties, requiring them to be made 
with certain certain legal technicalities. But by the act of 
the last legislature,* abolishing special pleading, this prin- 





1 The distinction between trespass and trespass on the case has been abo- 
lished by statute in the State of Maine. 

21836, c. 273. 

VOL. XVI.—NO. XXXIV. 25 
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ciple is completely done away with, in relation to all the 
statements, subsequent to the declaration; which are now to 
be presented in such a manner as the parties may think proper, 
subject to the control of the court, as to notice. For what pos- 
sible reason, can it be important to retain this principle, in rela- 
tion to the declaration, and yet safe to abolish it, in regard to 
every thing subsequent ? Until it is abolished also, in the com- 
mencement of proceedings, the declaration and the subsequent 
statements will be incongruous, the former being drawn up 
according to the old, and the latter, according to the new system. 
Consistency therefore requires, either that special pleading 
should be restored, or that the forms of actions and formal 
statements should be abolished. The reason given for the use 
of fixed forms of action is, that they are necessary, as the basis 
of special pleading: but since we have abolished the latter, 
why retain the former? The statute abolishing special plead- 
ing also provides, that if a plaintiff mistake his form of action, 
he may be allowed to amend his declaration on terms ; which 
terms are, in general, a continuance of the action or the pay- 
ment of costs. Ifthe form be of so little consequence, that a 
mistake in the selection of it may be thus compensated, its 
whole importance must proceed on the ground, that, unless the 
proper technical words are used, the defendant will be unable 
to frame the proper general answer or plea. But this is an 
insufficient reason ; since the same statute abolishes all special 
demurrers, and consequently, the only mode, by which the 
defect of a wrong general plea can be taken advantage of.' 
Finally,—so long as the forms of actions are retained, even to 
the little effect of obtaining a continuance, or the payment ofa 
trifling bill of costs, frivolous questions, not at all affecting the 
merits of the case, may frequently be raised, to the disgrace of 
the law and its professors. 


II. The admission of new parties. 


The deficiency of the common law procedure, in this respect, 
cannot be better pointed out, or the remedy more clearly indi- 





1 This seems to be the correct doctrine, so far as an opinion may be 
formed trom a cursory examination of the authorities. 
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cated, than in the following extract from the writer in this 
Journal, already quoted. ‘‘'The modes of proceeding and 
the remedies at common law, being for the most part applied 
between the immediate or nominal parties, without regard to 
the interests of others, it often happens, that justice cannot 
be administered there, without a most inconvenient, expensive, 
and vexatious circuity of action. A court of equity, on the 
contrary, is able to bring all parties at once before it, to investi- 
gate their relative claims, and give to each that exact measure 
of distributive justice, which they ought, severally, but yet 
might fail, to attain in a court of law. It often happens, for 
instance, that a person owes a debt or duty, and, under the 
peculiar circumstances of the case, is unable satisfactorily or 
safely to decide to whom he ought to make payment. Injustice 
might result from a trial between him and one of the claimants. 
Manifest vexation and expense would attend the prosecution of 
actions by all the claimants, besides the chance of a contrariety 
of verdicts, imposing a double or triple liability on the defend- 
ant. The courts of common law say to one in this embarrass- 
ing situation,—act at your peril. We cannot, for your benefit, 
compel any one to try the validity of his claim, until he chooses 
to do it. And even then, we cannot give judgment between 
more than two parties inone suit; nor act upon such judgment 
in another suit, between you and another party. You must 
take your chance ; and, if you lose, attribute your loss to your 
own indiscretion, or to the imperfection of the law. The courts 
of equity, on the contrary, under like circumstances, hold quite 
different language. ‘They oblige all the parties, at once, to 
discuss and settle their respective claims, and thus do complete 
justice, and put an end to litigation.” 

This power of the courts of equity, “to bring before them 
all the parties interested in the subject matter, and adjust the 
rights of all, however numerous,” * is in the highest degree im- 
portant to the attainment of substantial justice. It is not 
entirely unknown, in principle, to the old common law ;* and 





12 Am. Jur. 327. 21 Story’s Comm. on Eq. Jur. 27. 

3 The proceedings in real actions, known by the names of aid prayer and 
voucher, and the process of inter-pleader, in the action of detinue, seem to 
be founded on the principle stated in the text. 
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it has been given to our courts, in some cases, (besides those in 
which it is incidental to their equity jurisdiction), within pre- 
scribed limits, by recent legislation." No possible objection, it 
would seem, could be made, to its being conferred, in general 
terms, so as to be co-extensive with the requirements of justice. 


Ill. The mode of proof. 


The courts of common law cannot, in general, admit or 
require the testimony of the parties ; and this defect necessa- 
rily limits their remedial power to those cases, in which the 
facts are susceptible of extrinsic proof. ‘ ‘The mode of proof, in 
courts of equity,’ says the writer already quoted, “ is far better 
calculated to get at the truth. Facts, known only to one, or 
both of the parties, can be developed in a court of common 
law, only with their consent. Neither party can, in general, 
be compelled to produce deeds, writings or documents, of any 
sort, or to confess what he knows, however important or neces- 
sary such information may be, to a right understanding of the 
case.” * In equity, both parties may be made to testify under 
oath. 

The testimony of the parties has already been admitted by 
our laws, in the case of actions for the recovery of book debts, 
and in some other proceedings.’ It is also admitted as a neces- 
sary incident, in all those cases, where a renfedy in equity is 
given. It is impossible to say, that the cases, in which this 
testimony is introduced, proceed upon any distinct principle, 
which is not equally applicable to all other cases, in which it 
is not now admissible. ‘The object of all legal investigations is 
to get at the truth; and, certainly, no better mode can be 
devised, than to compel or admit the parties to testify, in all 
cases, in which the facts lie within their knowledge. 

Besides the immediate advantage, which would result from 
the testimony of the parties, to the general object of the inves- 
tigation, an indirect benefit would also flow from it, not less 





1 See, for example, Rev, Stat. ch. 24, § 48; ch. 90, § 83, and the follow- 
ing sections ; and ch. 109, § 17. 
*2 Am. Jur. 327. 3 See 1 Greenl. Rep. 
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important to society. It would operate to restrain improper 
litigation. If every plainuff were obliged to make oath to his 
statement, and to submit to an examination under oath, in 
respect to all the facts contained in it, it is clear, that this 
requisition would tend to restrain the bringing of suits, which 
were unfounded ; or, in which, if they were well founded in 
the strict Jaw, an examination of the party would show, that 
they were unjust or unconscionable, and consequently, disgrace- 
ful. So, on the other hand, if the defendant were compelled 
to make oath and submit to an examination, in relation to the 
facts stated by him, he would be effectually restrained from in- 
sisting upon a false or unjust defence. 

As the law now is, it is in the power of a defendant to delay 
the plaintiff, until, in the order of business, his case can be 
reached for trial—by inerely putting in a general defence, 
although he well knows, that he has no real defence to offer. 
This delay, in some of the counties, where there is a great press 
of business, and but a limited time allotted to it, is already vexa- 
tious, and, in some instances, perhaps, ruinous, to plaintiffs, 
even in cases, which admit of no defence whatever. ‘To try 
the question, whether the defendant really has a defence, would 
be, in fact, to try the cause; but if the court could put him 
under oath, the truth might be ascertained at once. 

The only objection, that can be urged against admitting or 
requiring the testimony of the parties in all cases, is, that it will 
tend to encourage perjury. ‘This objection is predicated upon 
the moral effect, which will result either to the party or to 
society, from the commission of the crime ; and in both respects 
it deserves a serious consideration. Let it be supposed, then, 
that a plaintiff brings an action, in which it is doubtful, whether 
he can prove his claim, unless some necessary fact be obtained 
from the admission of the party, who is defendant. The law 
requires him to testify, and he commits perjury ; or, it does not 
require him to testify, and he avails himself of the immunity 
which it allows him, to keep silence ; and, in either case, the 
plaintiff's just claim is defeated. The only difference between 
these two cases, in a moral point of view, and so far as the in- 


dividual himself is concerned, is, that the one is perjury against 
25* 
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the law, and the other is perjury by the permission, if not the 
encouragement, of the law. In regard to the moral guilt, it 
seems impossible to suppose, that the latter involves less of 
criminality than the former. It is just as much a wilful and 
deliberate falsehood, and, if possible, of a deeper die ; inasmuch, 
as, instead of a mere naked denial, it is a falsehood, perpetrated 
under the forms of law and justice. The moral effect of this 
crime upon society must depend, in a great degree, if not 
entirely, upon its influence by way of example; and here the 
advantage is clearly on the side of requiring the testimony of 
the parties : for the example of a successful defence, by refusing 
to admit the truth, without the risk of punishment, is much 
more likely to be followed, than that of a denial, which subjects 
the party to the disgrace and punishment of perjury. 

It has already been observed, that the testimony of the par- 
ties is now admitted in our law, to a very considerable extent, 
in cases, which cannot be distinguished, in point of principle, 
from those, in which it is not admissible. If there be no differ- 
ence between these modes of trial, in ordinary cases, then, for 
the sake of simplicity and uniformity, the equity mode ought to 
be extended to all other cases, as well as to those, in which it 
is now applicable. If there be a difference,—then, one is 
better than the other; and, forthe sake of equal and impartial 
justice, the most beneficial ought to be established. 

The inconsistency of allowing the testimony of the parties in 
one class of cases, and excluding it in another, is placed in a 
strong point of view by Lord Brougham : 

“ Our system,” (says he,) “is clearly inconsistent in this 
particular. At least, we ought to be uniform in our practice. 
Why refuse to allow a party in a cause to be examined before 
a jury, when you allow him to swear in his own behalf, in your 
courts of equity, in your ecclesiastical courts, and even in the 
mass of business decided by common law judges, on affidavit ? 
Why is the rule reversed, on passing from one side of West- 
minster Hall to the other, as if the laws of our nature had been 
changed during the transit ; so that no party being ever allowed 
before a jury, to utter asyllable in his own cause, in all cases 
before our equity judges, parties are fully sworn to the merits 
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of their own cause ? If it be said, that there is no cross-exami- 
nation here, 1 answer, that this is a very good argument to 
show the inefficacy of equity proceedings, for extracting truth 
from defendants, but no reason for following a different rule in 
the two jurisdictions. Indeed, the inconsistencies of our sys- 
tem in this respect, almost pass comprehension. All pleas at 
law, are pleaded without any restriction upon their falsehood ; 
in equity, the defendant answers under the sanction of an oath.’’? 

It may be added, that, in our system, this inconsistency is 
still more glaring. We need not go even “ from one side of 
Westminster Hall to the other,” and to different courts, in 
order to perceive it—we find it in the same court. A bill in 
equity, by our practice, may be inserted, like a declaration at 
law, in a common writ of attachinent or summons; and the 
equity cases are entered indiscriminately with others on the 
docket of business. The only mark, which distinguishes the 
one class of cases from the other, consists of the words “ in 
equity,” inserted in a parenthesis, after the name of the 
plaintiff. 


IV. The mode of relief. 


By the common law, a judgment, for any cause whatever, 
only entitles the party recovering it, to compel the other to 
pay him a sum of money, or to deliver him some other thing. 
This is a remedy, entirely inadequate, in many cases, to the 
demands of justice. Ifa contract be made,’ for instance, for 
the conveyance of land, a court of common law can only com- 
pel the payment of a sum of money, by way of damages, for a 
breach of the contract ; whereas justice requires, that the party 
should be compelled to convey according to his agreement. 
In a court of equity, which is not bound by the strict forms of 
the process, by means of which, the fruits of a common law 
proceeding are to be gathered, the judgment can always be 
adapted to the case ; and the decree may be either absolute or 





1 Speech on the State of the Law, p. 101. 

? This is one of the cases, in which a remedy in equity is provided by 
statute. Rev. Stat. ch. 81, § 8; and ch. 74, § 8. It is mentioned merely 
as an example. 
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conditional,—or in the alternative,—and for the payment of 
money, or the doing or not doing of some other act, according 
to the law and justice of the case. This power of modelling 
the judgment to the particular case, being so very essential to 
the purposes of substantial justice, ought to exist in every 
court. 


SUGGESTIONS FOR A REFORM. 


In view of the present state of the remedial Jaw, as above 
represented, and of its defects, the question naturally, or rather 
necessarily, arises, whether the various kinds of remedies above 
described, ought all to be retained, or whether some uniform and 
simple mode, by means of which, the citizens, who are subject 
to the law, shall have the power, “ to obtain right and justice 
freely, and without being obliged to purchase it,—completely 
and without any denial,—promptly ard without delay,—con- 
formably to the laws,’”—ought be devised to take their place. 

If each variety of remedy were peculiarly appropriate to the 
class of cases, which are embraced within it, the decision of 
this question would be attended with no difficulty. But this, 
as has already been seen, is far from being the fact. Many of 
the cases, in which the remedy, according to the English 
system, is by a bill in equity, do not differ, in their nature, from 
those, in which the remedy is at common law. The distinction 
between law and equity, in that system, is purely accidental— 
the growth of circumstances—and is not essential to jurispru- 
dence in general. It exists nowhere else in Europe. In our 
own system, it is still jess founded in principle, than in the 
jurisprudence of England. Our legislation sometimes gives a 
remedy in equity, in one case; and, in another, not differing 
in principle, a remedy by action. Statutes, by which new 
remedies are provided, have been enacted almost uniformly, 
upon the suggestion of the judges or members of the bar ; and, 
according to the predilection or prejudice of the individuals, by 
whom they were prepared, the remedy given is sometimes by 
a bill in equity, and sometimes by an action at law. 

The inconveniences, attending the use of fixed forms, have 
been so fully pointed out, that it is unnecessary to repeat them 
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here. In truth, the common law procedure, of which these 
forms are the basis, has been so much modified and amended 
by legislation, that very little, that is valuable in it, belongs to 
the original system, and that little serves only to involve the 
merits of a cause in the decision of frivolous questions. 

One of the greatest evils, which resulted from the innovations 
made in early times upon the primitive system of the common 
law, and which has already been adverted to, is the division of 
the administration of justice into the two branches of law and 
equity. This separation has, of course, given rise to a great 
number of cases, in which it has been necessary to decide a 
preliminary question, viz. which court is the proper one, or, in 
other words, is the remedy to be sought at law, or in equity ; 
and this class of cases exists under our own system, but with a 
less show of reason, for, with us, it is not ordinarily a question 
between two distinct courts, but between two modes of pro- 
cedure in the same coust. 

In almost all the instances, in which equity powers have 
been given to our courts, they are provided in default of “a 
plain, adequate, and complete remedy at law ;”’ and thus, if 
in a case of doubt, a party commences his action at law, and, 
upon investigation, it is found that he has no remedy, or an 
inadequate one, by that mode, he is reduced to the necessity of 
commencing anew in equity, and perhaps in the very same 
court ; or, on the other hand, if he commences originally in 
equity, it is at the risk of being turned over to his remedy at 
law, if he should unhappily make a mistake, in supposing that 
the law did not furnish him “ a plain, adequate, and complete 
remedy.” It thus may happen, that a party, who has a per- 
fectly good cause, either in equity or at law, may be subjected 
to heavy costs, and also to the risk of losing his security by at- 
tachment, by being compelled to decide for himself, and at his 
peril, whether the old forms of action furnish him with a plain 
and adequate remedy or not; and this too by a proceeding in 
the same court, which is authorized to administer both law and 
equity, in the very case in question. 





1 Rey. Stat. ch. 81, § 8. 
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The practical inconvenience of this arrangement of judicial 
powers, is forcibly illustrated by that “ veteran law writer,” Mr. 
Chitty, in his late work, on the General Practice of the 
Law ; in the second volume of which, p. 303, he insists very 
emphatically on the importance of every lawyer being able to 
decide promptly, in which court his client ought to proceed ; 
and in a note, he relates the following instance of the fatal 
consequence of an error in proceeding injudiciously. “ Recently, 
a common law barrister, very eminent for his legal attainments, 
sound opinions, and great practice, advised that there was no 
remedy whatever against a married woman, who, having a con- 
siderable separate estate, had joined with her husband in a 
promissory uote for £2500, for a debt of her husband, because 
he was of opinion, that the contract of a married woman is abso- 
lutely void, and referred to a decision to that effect, viz. Mar- 
shall v. Rutton, 8 T. R. 545, he not knowing, or forgetting, 
that in equity, under such circumstanceg, payment might have 
been enforced out of the separate estates.’ And afterwards 
a very eminent equity counsel equally erroneously advised, in 
the same case, that the remedy was only in equity, although it 
appeared upon the face of the case, as then stated, that, after 
the death of the husband, the wife had promised to pay, in con- 
sideration of forbearance, and, upon which promise, she might 
have been arrested and sucd at law.* Ifthe common law counsel 
had properly advised proceedings in equity, or ifthe equity coun- 
sel had advised proceedings by arrest at law, upon the promise, 
after the death of the husband, the whole debt would have been 
paid. But upon this latter opinion, a bill in chancery was filed, 
and so much time elapsed before decree, that a great part of the 
property was dissipated, and the wife escaped, with the residue, 
into France, and the creditor thus wholly lost his debt, which 
would have been recovered, if the proper proceedings had been 
adopted, in the first or even second instance. ‘This is one of 
the very numerous cases, almost daily occurring, illustrative of 
the consequences of the want of, at least, a general knowledge 
of every branch of law.” 





1 Bullpen v. Clark, 17 Ves. Jr. 366, and other authorities cited. 
*Lee v. Muggridge, 5 Taunt. Rep. 36; and Littlefield v. Shee, 2 B. & 
Adolph. 811], 
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Where justice is administered, by these two separate systems, 
it is sometimes necessary to proceed first in equity, in order to 
obtain evidence, which, when obtained, will enable the party 
to commence proceedings at law ; and it is also sometimes ine- 
cessary, for a party, after the termination of proceedings against 
him at law, to apply to the equity courts, for relief against the 
rigor of the judgment. 

All this needless and vexatious litigation may be got rid of, 
by the adoption of a uniform procedure, and the consequent 
amalgamation of the common and equity law. And whatever 
reasons there may be for the distinction, in England and in those 
of the United States, where they have been administered by 
distinct courts, there seems to be no good reason for that nom- 
inal distinction, which exists between them in our jurisprudence. 
The necessity of incorporating some portion, at least, of the 
equity law, into our system, has always been felt ; but, from 
the earliest times, it has uniformly been administered by the 
courts of common law. Every attempt to establish a distinct 
court has hitherto failed ; and it is believed, that such an attempt 
would not now be attended with any better success. 

If the foregoing considerations are well grounded, the re- 
moval of anomalies and the introduction of uniformity, which 
are no inconsiderable objects, would seem to require, that our 
system of remedial law should be reformed, by the adoption of 
a simple and uniform mode of procedure. ‘This may be done, 
in the actual state of our jurisprudence, without any violent or 
even perceptible innovation ;—by abolishing the forms of actions 
and formal statements in declarations,—and by slightly modi- 
fying the equity system of procedure, and extending it to all 
cases. 

The following suggestions, it is believed, will embrace all the 
advantages, and be free from all the defects, of the present 
multifarious procedure. 

In order to the commencement of proceedings, with a view 
to obtain a legal remedy, in a court of justice, three things are 
necessary, namely: a statement of the parties and of the facts 
in the case ; a prayer for the relief sought ; and a notification 
to the adverse party. The statement of the case may be made, 
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by means of a petition, containing, first, a direction or address 
to the court having jurisdiction ; second, a statement of the 
parties and of the facts, in such language, as is intelligible in 
the ordinary business intercourse among men; and third, a 
prayer for such relief, as the party supposes to be applicable to 
his case, and to which he is entitled by law. In order to give 
the court cognizance of the cause, nothing more is necessary, 
than that the party, against or from whom the relief is sought, 
should be officially notified of the petition. Actions are some- 
times, and, probably, in much the greater number of instances, 
commenced with a view to obtain security, by means of the 
person or property of the adverse party, for the satisfaction of 
the plaintiff’s demand, rather than for the purpose of settling a 
controverted right. Where this is the case, the plaintiff might 
include in the prayer of his petition, in a manner somewhat 
analogous to the conclusion of a trustee writ, a request, that the 
defendant’s person may be arrested or his property attached, 
as a security for the judgment, which may ultimately be 
recovered. The taking of the defendant’s person or property in 
pledge proceeds upon the supposition, that the plaintiff’s cause 
of action is well founded ; and therefore it ought not to be 
allowed (ifat all) without presumptive evidence, at least, of that 
fact. ‘This principle is already established, in relation to the 
arrest of the person ; in order to which, it is made necessary, 
by the statute of 1834, ch. 167, ¢ 1, that the plaintiff should 
make oath to his claim, and also, that he has reasonable cause 
to believe, that the defendant, for the purpose of avoiding the 
payment of a just demand, intends to leave and remain beyond 
the jurisdiction of the court. It seems to be quite as reasonable, 
that the plaintiff should furnish the same or similar presumptive 
evidence of the justness of his claim, where he wishes to take 
the defendant’s property in pledye. 

In relation to the intermediate proceedings between the com- 
mencement of an action and the judgment, three things require 
to be noticed, namely: the introduction of new parties ;—the 
statement of the defence and other proceedings previous to the 
trial ;—the mode of ascertaining the facts. First, the parties. 
If the remarks already made are well founded, it is absolutely 
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essential to the ends of justice, that every court should have 
the power, at every stage in the progress of a cause, to com- 
pel or admit parties, having an interest in it, although not parties 
originally, to come in and assert or defend their rights. ‘This 
would prevent circuity of action, and the multiplication of suits, 
in relation to the same matter ; and would enable the court, to 
do that substantial justice to all persons interested, by means of 
a single action, which it is next to impossible to effect, by means 
of several suits, dependent perhaps upon one another, com- 
menced at different times, and, it may be, before different 
tribunals. Second, the statement of the defence, &c. The 
statute of 1836, c. 273, has already established the true prin- 
ciple, in relation to this matter, by abolishing special pleading, 
and authorizing the courts to make general and special rules, 
concerning the giving of notice, by either party to the other, of 
facts to be given in evidence on the trial. Third, the mode of 
trial. For reasons, which have already been explained, the 
testimony of the parties ought, in all cases, to be allowed or 
compelled; but the particular manner, in which the present 
form of trial ought to be modified, to effect this purpose, may 
well admit of much difference of opinion, and does not require 
to be here suggested. ‘The most simple, and the most in har- 
mony with our present usages, (which ought not unnecessarily 
to be changed), would perhaps be, to subject the parties to an 
examination, before the court and jury, like any other witnesses, 
and as is now practised, where a plaintiff testifies to a book 
account, or a defendant to the fact of usury. 

The only remaining point, in which our remedial law requires 
alteration, relates to the judgment or decree of the court ; which, 
in the case of an action at law, is simply for the recovery of a 
sum of money, or some specific thing ; and, when the proceeding 
is in equity, for the payment of money, or the doing or not 
doing of some other thing, either absolutely or upon condition, 
as law and justice may require. ‘The former being, in many 
cases, an inadequate remedy ; and being moreover embraced in 
the latter, that ought to be adopted, as the general rule, and 
extended to all cases. 


VOL. XVII.—NO. XXXIV. 26 
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CONCLUDING REMARKS. 


A few general remarks seem necessary, in order to prevent 
any misconception of the nature of the reforms above suggested. 

In the first place, they do not contemplate any thing like 
innovation. Every one of them has been sanctioned, either in 
principle, or by actual adoption. ‘The forms of actions have, in 
effect, though not expressly, been abolished, by the statute of 
the last legislature.‘ ‘The proceedings, subsequent to the com- 
mencement of the action, have also been provided for, by the 
same statute, in the manner here recommended ; and, by pre- 
vious legislation, the testimony of the parties, and the form of 
judgment, in the equity tribunals, have been introduced, to a 
considerable extent. 

In the second place, these reforms do not propose the in- 
troduction of any new, or the change of any established, prin- 
ciples of the law, properly so called ; they merely relate to that 
portion of the general system, which is intended to carry out 
those principles, in their practical application,—to that which 
may be called the subsidiary or remédial law. Neither in 
adopting, in some sort, the equity system of procedure, is it 
proposed to adopt any portion of what has been denominated 
equity law. It is true, that much of this law has been intro- 
duced into our system, by the giving of equity remedies in 
certain cases ; but in a revision of the remedial law, and the in- 
troduction of some portion of the equity practice, this would 
not necessarily be the case, or, at all events, it might be guarded 
against, by an express provision. 

In the third place, it is not proposed to dispense with the use 
of forms. These exist under every system, and are essentially 
necessary. The defect in those of the common law is, that, 
being fixed and established, they cannot, like the principles of 
the law, adapt themselves to the ever-changing circumstances 
and wants of society ; or, if strained to meet such changes, they 
become awkward, unmeaning, and inefficient. In theory, too, 
(however greatly modified by our legislation), the non-observance 
of these forms is fatal to the proceedings,—a consequence, pe- 





1 1836. ch. 273. 
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culiar to the common law system of England,—wholly unknown 
elsewhere, except in this country,—and acknowledged, by the 
principles, which have governed our legislation on the subject, 
to be wrong. Experience has shown, that, in reference to this 
matter, there is no danger in entrusting it wholly to the dis- 
cretion of the courts. ‘The judges have a directand personal 
interest, “in simplifying and shortening the proceedings, expe- 
diting the decision of causes, and in remedying all the abuses 
and imperfections in practice; and herein, their official duty, 
by recent legislation, is made to correspond with their personal 
convenience. ‘The Revised Statutes’ confer the power to reg- 
ulate all these subjects, and also to devise new forms of writs, 
upon the justices of the Supreme Judicial Court ; and, if any 
opinion can be formed, from the excellent rules recently pro- 
mulgated, of the ability and disposition of that court, to reform 
the practice, there can be no doubt, that the powers in question 
are in safe and competent hands. The judges, by reason of 
their situation, have more opportunity, and are better qualified, 
than any other persons, to decide upon the modifications, which 
become necessary by a change of circumstances; and, as 
already observed, it is their interest as well as their duty, to 
facilitate and expedite the administration of justice, and con- 
sequently to correct all its abuses. If, therefore, the reforms 
suggested should be adopted, the judges, under the powers 
above-mentioned, would be called upon to provide such forms 
of writs, &c. as might be necessary, to effect the purposes of 
the legislature ; and, in doing this, they would, of course, retain 
so much of the old system, as should be found intelligible and 
adapted to the ends proposed. 

Sir Matthew Hale, one of the most learned and able of the 
long line of distinguished judges, that have adorned the English 
judicature, and one of the most excellent of men, that ‘ever 
lived, was appointed by the English parliament, in the year 
1654, a member of a commission, for the reform of the law.’ 





1 Ch. 81. §§ 6, 9, and 10. 
? This commission, Lord Brougham informs us, in his Speech on the 
State of the Law, (p. 135), was formed partly of members of the House 
of Commons, and partly of learned men who were not members. At the 
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His opinion of the state of the law, in his time, and of the 
consequent need of a reform, is expressed in the following 
extract from his treatise “‘ Of the Amendment of the Law.” 
It is worthy of the deepest attention of all reflecting men, of 
the present day, and commends itself, in particular, to the con- 
sideration of the citizens of a free commonwealth. 

** By long use and custom,” says Lord Hale, “ men, es- 
pecially that are aged, and have been long educated to the 
profession and practice of the law, contract a kind of super- 
stitious veneration of it, beyond what is just and reasonable. 
They tenaciously and vigorously maintain these very forms and 
proceedings, and practices, which, though possibly at first they 
were reasonable and useful, yet, by the very change of matters, 
they become not only useless and imperfect, but burthensome 
and inconvenient, and prejudicial to the common justice and 
common good of mankind ; not considering that the forms and 
prescripts of laws were not introduced for their own sakes, but 
for the use of public justice ; and, therefore, when they become 
insipid, useless, impertinent, and possibly derogatory to the end, 
they may and must be removed.” L. S. C. 





ART. I1.—RULES OF EVIDENCE. NO. IX. 


ATTORNEY AND CLIENT. 


We have already seen the felon, through the mistaken clem- 
ency of the law, exempted from the dangers and terrors of 
personal cross-examination, and his domestic fireside converted 
into an asylum of secrecy and protection. To give him entire 





head of the former was the “‘ Lord General Cromwell,’’—of the latter, “* Mr. 
Matthew Hale.” With them were joined al] the great jurisconsults and 
statesmen of that illustrious age. They sat for five years and proposed a 
number of the most important and general reforms. Among the titles of the 
acts, reported by this commission, enumerated by Lord Brougham, there is 
one, which provides “for preventing inconvenience, delay, charge, and 
irregularity in chancery and common law.” 
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or almost entire impunity, it only remained to afford him the 
aid of an hired defender, (gr. accomplice ?) upon whose skill, 
energy, and secrecy, the most implicit reliance might be placed, 
whatever the fraud to be perpetrated, the crime to be com- 
mitted or the punishment to be avoided; who should not 
merely be untrammelled by any fears of legal consequences or 
of loss of public reputation, but whose very reputation and 
emoluments should depend upon and be in the proportion of 
the number and the atrocity of the crimes of those who should 
escape through his agency, and who should neither be com- 
pelled nor even received to testify to any facts communicated 
to him by his guilty principal. More than this, if consulted in 
the enactments of the penal code, he would hardly dare to ask, 
unless the whole criminal legislation of the land were to be re- 
pealed. 

That such should nor be the law would seem to be the ob- 
vious will of the legislature, as expressed by the terms of the 
formula, in which each attorney, previous to his admission, 
swears that “ he will do no falsehood nor consent to the doing 
of any, and if he know of an intention to commit any he will 
give knowledge thereof to the justices of the court that it may 
be prevented ; that he will not wittingly nor wilfully promote 
or sue any false, groundless, or unlawful suit, nor give aid or 
consent to the same; that he will conduct himself according 
to the best of his knowledge and discretion, and with all good 
fidelity as well to the courts as to his clients.” ‘The words of 
the oath indicate most clearly the intention of the legislature. 
They cannot mean all falsehoods and crimes, except those 
of the client, or except those, which may be professionally com- 
municated, for that is the duty of the attorney in common with 
every other citizen; and it can hardly be supposed, that the 
attorney is so much more neglectful of the ordinary duties of 
good citizenship—that he alone needs an oath to remind him 
of his duty. He alone of all citizens cannot be supposed to 
require the extraordinary obligations of an oath, to expose such 
crimes as are within his observation, whoever may be the crim- 
inal. The only falsehoods or crimes, which an attorney would 
be loth and unwilling to expose, are those of his client ; and 

26* 
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those are what are specially provided for by this oath. That 
he should for gain lend himself to the dishonest and fraudulent 
purposes of his clients, seemed sufficiently probable, to require 
special legislative interposition to prevent. Nevertheless, this 
oath, thus express and explicit in its language—not forbidding 
but on the contrary expressly commanding the disclosure of 
any falsehood, or the intention of doing of any, in order to its 
prevention, by some magical interpretation, has been construed 
as indicating something the reverse of its obvious meaning. 
Fidelity to the client is required ; but is it not fidelity in asserting 
his honest claims? Is more than that his duty? Fidelity to the 
court too is required ; and the very terms of the oath assume 
there is no necessary incompatibility between them. But if 
there were, it would seem that the duty one owes the court, as 
the guardian of the great interests of the public, would be para- 
mount to any duty one could possibly owe a client seeking to 
defeat those greater interests—to evade the laws or commit 
fraud. With the language thus explicit, to conceal the fraud 
or crime of a client, would seem to be a violation of duty. But 
not merely is it not so, but from some supposed great principle 
of public policy, the attorney is not merely exempted from, 
but the court refuse, even if he be willing, to receive his dis- 
closure. ‘The sworn officer of the court is the only citizen, 
into whose not reluctant ears, all fraud and crime may be poured 
with impunity. However willing he may be, if he “ know of 
any intention to commit falsehood, to give knowledge thereof 
to the court ;” he gives knowledge in vain, the court will not 
hear.’ ‘To admit him, to use the language of Viner, would be 





} An attorney, consulted as to a fraudulent transaction, is exempt from 
testifying to it. In Skinner's Rep. 404, an attorney, who had drawn an 
agreement between a sheriff and his under-sheriff, was examined to prove 
it a corrupt one; but the Ld. Ch. Justice held him not bound to answer 
See also Cromak v. Heathcote, 2 Bro. and Bing. 4; Foster v: Hall, 12 
Pick. 89. 

Whether such evidence would be received in equity is somewhat doubt- 
ful. In Clay v. Williams, 2 Munf. Rep. 105, the marginal abstract is “‘ Quere 
Whether the evidence of a person employed by both parties as an attorney 
or scrivener, to write a bond fora fraudulent purpose, be admissible to prove 
the fraud ?”” Tothis quere the reporter has appended a note, most strikingly 
indicative of the certainty and precision of legal rules. “It seems from 
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a “manifest hindrance to all society, commerce, and conversa- 
tion.” ' 

It is obvious, that this evidence will consist ordinarily of the 
confessorial statements of the client—that it will partake of the 
nature of confessions ; and that to the extent, in which it ex- 
ists and may be required for judicial purposes, it is precisely as 
important as the same amount of similar testimony, coming from 
another source ; and that the reasons, which justify the admis- 
sions or confessions of the party, apply equally in this, and 
would equally require the testimony of the attorney, unless 
they are counterbalanced by important considerations of expe- 
diency. 

The question to be considered is not the limited or unlimited 
right of defending all—it is the expediency or inexpediency of 
exempting all communications made by the client, from being 
divulged in the course of any judicial investigation whatever, 
in which they might be important in producing correct decision. 





Brookes, J. and Tucker, J. opinions in this case, that they considered such 
testimony admissible. Roane, J. is pointedly contra; and Flemming said 
nothing on the point. Ideo quere?’’ Quere—in eternumque quere—and 
the inquirer gets no better solution of his doubts. 

Such is the law in civil cases. The criminal law is the same. In 8 Mass. 
Rep. 370, Mr. Dane, having been summoned by the grand jury to testify in 
relation to a forged note in his hand, which the solicitor general was de- 
sirous to lay before the grand jury, believing that public justice might thereby 
be promoted, declined testifying and afterwards came into court and offered 
to deliver the paper to the clerk to remain in his keeping, if the court should 
advise him that it was his duty so to do. 

The court say, ‘‘ We can give no such advice.” See 1 Phill. Ev. 132, 
Smith’s case. In 3 Burr. 1687, the court advised the attorney to give it 
back to the client; but quwre,as to that, where could it be in safe keeping ? 

The law would seem to be different in Scotland, see Alison’s Prac. Cr. L. 
S. 473. In 6 Ves. 281, Wright v. Mayer, per Ld. Eldon, “I have never 
heard at law of a subpeena duces tecum upon an attorney to produce the 
papers of his client. I remember, in a case of forgery at Durham, a man 
served with a subpena to produce a forged deed. It has sometimes been 
done in criminal cases, but it is not a precedent to be followed.” 

The earlier authorities show the court to have doubted on this point; see 
12 Mod. 341. Question was whether one who had been an attorney for 
defendant should be compelled to be a witness ; Damrill, J. said, “ this being 
a criminal matter he might—but not soina civil matter ;”’ but Pratt, J. over- 
ruled it. 

1 12 Vin. Ab. Ev. 38. 
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Professional prejudice as well as legal authority protecting with 
inviolable sanctity all communications made to the attorney 
professionally, it is for us to investigate the reasons, policy, and 
extent of the rule. For while all the authorities agree in its 
existence, they all differ more or less in the reasons on which 
it is based, and the extent of its application. 

*‘ Neither counsel nor attorneys ought to be permitted to dis- 
cover the secrets of their clients, though they offer themselves 
as witnesses for that purpose.—This is the privilege of the 
client and not of the attorney ; and it is founded on the policy 
of the law, which will not permit any person to betray a secret 
with which the law has entrusted him.” ' 

If then it be the client, whose interests are alone to be con- 
sulted, to ascertain when and on what occasions he will object 
to the disclosure of confidential communications, it is only re- 
quired to ascertain, when and on what occasions he would himself 
object to testifying. 

If the client is in the right, it ean hardly happen but that his 
confidential communications will show that fact. The attorney, 
if called, will aid, and cannot injure his client, who cannot pos- 
sibly have any objections to having his own favorable statements 
laid before the jury, at the instance of his opponent. 

It is urged, by way of objection to any change, by one of 
the ablest as well as most liberal advocates of the rule, that 
many dangers would result from the rule, and among others he 
instances the case of a flaw in the title of a client, and then 
asks, is he bound to secrecy or not?* ‘The necessary implica- 








1 M'Nall. Ev. 239. 

In the Roman law, “ tutors and curators are, from a suspicion of parental 
favor, accounted improper witnesses for their minors, and advocates and agents 
for their clients, in the causes in which they are employed, but notin other 
causes—but they may be against them—but they are not permitted to dis- 
cover on oath the secrets of their cause.”’ 2 Ers. Ins. 980. Desquiron, Traité 
de la preuve par temoins, 393; see Cox v. Williams, 17 Mart. Rep. 141. 

The advocate, attorney, or guardian, cannot be witnesses in causes which 
they shall defend in the name of the parties, unless produced or called by 
the opposite party. Institutes of Spain, 324. 

* Liv. Crim. Code of Lou. 277. “It would be most mischievous if it 
could be doubted whether or not an attorney, consulted upon a man’s title 
to an estate, was at liberty to divulge a flaw.” 2 B. and B. 6. 
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tion from the supposed case is, that except in cases of that class, 
the objection does not exist. The reason of the exclusion is, 
lest the rightful owner should lose his title from some supposed 
merely technical defect, having no relation to the intrinsic merits 
of the case, which the attorney, having learnt in the course of 
his professional intercourse, might divulge. But do flaws, mere 
technical flaws, vitiate just and honest titles? If so, the ob- 
vious remedy would be to repeal the law, which defeats honest 
titles by mere flaws. ‘The existence of a bad law is no argu- 
ment to introduce another bad rule to modify or diminish its 
injurious effects, when it causes other evils still greater than 
those to be remedied. The fear is, that the law will be carried 
into effect. The law ought not to be such, that it is a result to 
be lamented, that the title is ultimately placed where the law 
designs it to be. If it be a real defect of title, so far as the 
ends of justice are concerned, it is not, nor does this reasoning 
suppose it to be, a valid objection, that the evidence places the 
title in the hands of the real owner. It is only the danger 
of the destruction of titles by flaws, that excludes. Repeal 
that rule of law, which thus absurdly defeats the ends of justice, 
and the objection at once ceases ; for it is not in fact an objection, 
so much, to the admission of the attorney, as to a bad rule of 
law, which is thus made effective in consequence of his testi- 
mony. ‘The evil is that the law is carried into effect. 

*‘ If he be not bound to secrecy he may without blame im- 
mediately communicate his discovery to the party interested.” * 
To this danger an answer has already been given—repeal the 
law. But, flaws out of the case, there is another one equally 
obvious ; though compelled to answer, it by no means follows 
that he should volunteer his information. ‘The friend, the 
brother, the son, may be, nay, are, compelled to disclose the 
most sacred and confidential relations; but there is a manifest 
and recognised difference, between proffering this testimony 
uncalled for and testifying in obedience to the law, one which 
justifies the physician, or the confessor or friend, and would 
equally justify the attorney. It is founded on the policy of the 





1 Livy. Crim, Code of Louis, 277. 
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law, which will not permit any person to betray a secret, with 
which the law has entrusted him. The friend, who should 
voluntarily betray the communications of a friend, would for 
ever forfeit confidence ; the attorney, who should voluntarily do 
the same, would forfeit the confidence of his clients. But sup- 
pose he should, it would no more prevent confidence being 
reposed, than would the single instance of one friend becoming 
a Judas destroy all friendship among all men, An instance of 
one or the other event would not interfere with or change the 
ordinary conduct of men, but would only designate particular 
instances of mistrust. 

It might be difficult to discover, how these are any more 
“entrusted” by the law, than any other communications. But 
suppose they are so “ entrusted,” it by no means follows that 
they should be. ‘This is merely another mode of stating the 
law as it is, but it furnishes no argument whatever in favor of 
its existence. Like all the logic of the lawyer, it consists in an 
assumption of the question at issue, which being assumed, the de- 
sired inference very naturally follows. Were the law changed, 
no confidence could be betrayed ; all communications would be 
in subordination to the general law of the land, and there could 
be no breach of confidence, when the law compels the disclo- 
sure. The friend, who testifies in obedience to the law, though 
ever so much to the injury of a friend, betrays no confidence. 
The same answer, which Lord Mansfield, in the Duchess of 
Kingston’s case, gives to Mr. Hawkins, would apply equally 
here. ‘A surgeon has no privilege to avoid giving evidence 
in a court of justice, but is bound by the law of the land to do 
it. I take it for granted if Mr. Hawkins understands that, 
it is a satisfaction to him, and a clear justification to all the 
world. Ifa surgeon was voluntarily to reveal these secrets, 
he would be guilty of a breach of honor, and of great indiscre- 
tion ; but to give that information in a court of justice, which, 
by the law of the land he is bound to, will never be imputed 
to him as any indiscretion whatever.” Were the law changed, 
the same reasoning would equally apply to the case of an 
attorney. 
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The writer whom we have before referred to," Mr. Living- 
ston, puts the case of an innocent individual, who has been 
accused of theft. Money, consisting of uncommon coins, has 
been stolen. ‘The accused has passed coins of that description. 
There are other circumstances against him. He has no proof 
of the manner, in which he acquired the pieces in question. 
He is innocent, but confessed to his counsel, that, about the 
time of the loss, he was in the chamber where it occurred. 
The other circumstances would not be sufficient for his convic- 
tion, but this added, would have that effect. Shall it be disclos- 
ed? Were we morally certain an incorrect inference would be 
drawn, it should not in that particular case. Were we certain in 
all cases of this description, incorrect inferences would be drawn, 
the evidence is properly excluded. ‘The argument assumes, 
that evidence will be misjudged. Is that a correct assumption ? 

The fear is, that, being innocent, he will disclose certain 
facts, which would not be otherwise known, and which would 
lead to an unjust conviction. It may be safely assumed, that, 
if innocent, his disclosure to his counsel, if believed, will show 
that fact. ‘The fear is, that it will not be credited. The 
danger is of incorrect influence from true testimony. The 
argument, if good for any thing, would exclude all testimony, 
except that which excludes the possibility of error—in other 
words, of all testimony, as there is none, about which some 
error may not arise. The argument, if good, applies with 
peculiar force to the exclusion of all confessions, by whomso- 
ever related—for there is no moré danger of error from the 
same confession, coming from the lips of an attorney, than from 
the lips of a friend. 

But this is the privilege of the client. Would he object to 
an exainination of his attorney, lest his very defence, being true, 
and coming from his own lips, would lead to his conviction? 
If the facts disclosed, are not susceptible of proof from other 
sources, and he objects, his objections are what the law con- 
siders, to having his own explanations go as evidence to a jury ; 
were the facts proved, it would be what he would of all things 





1 Liv. Cr. Code of Lou, 278. 
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desire. If without proof, would he object to his own state- 
ments going before a jury, because a part taken by themselves 
might lead to his conviction? If believed, it will be what he 
wishes ? Will they not be believed? Is it to be assumed, 
that with the presumptions of law in his favor, any danger 
could arise from the admission of his statements, equal to a 
total exclusion of all the facts, upon which he relies for defence. 
It is to be remembered, that the very writer, who would ex- 
clude the attorney, would receive the party. 

The client in the wrong, his confidential communications 
will be either true or false. If false, by the very assumption, 
they will be favorable to himself, and being so favorable, will 
the client object to his own favorable, self-excusing, self-ac- 
quitting statements, however false they may be, for though 
false, they are hisonly reliance? The client in the wrong, and 
his confidential communications disclosing that fact, he will 
obviously object, but his objection is that already considered, 
of the guilty to punishment, and of course to any evidence 
which may lead to punishment, an objection, which if of any 
avail, applies with more force to the punishment, after convic- 
tion, than to the evidence which may be supposed only to lead 
to it, (an objection, the very statement of which is an ab- 
surdity ). 

‘The foundation of the rule,' it is not difficult to discover. 
It is not on account of any particular importance, which the 
law attributes to the business of the legal profession or any 
particular disposition to afford them protection,—but it is 
out of ftegard to the interests of justice, which cannot be 
upholden, and to the administration of justice, which cannot 
go on, without the aid of men skilled in jurisprudence, in the 
practice of the Courts, and in those matters affecting rights and 
obligation, which form the subject of all judicial proceedings. 
Ifthe privilege did not exist at all, every man would be 
thrown on his own legal resources; deprived of all professional 
assistance, a man would not venture to consult any skilful per- 
son or would only dare to tell him half of his case.” 





1 Per Lord Brougham in 1 Mylne & Kern, Ch. Rep. 98, Greenough 
o. Gaskell. 
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Suppose it be true, as is assumed, “ that the administration 
of justice cannot go on without the aid of men skilled in the 
law,” yet as there is no “ particular importance, which the law 
attributes to the business of the legal profession, nor any dis- 
position to afford them protection,” this affords no reason for 
the granting any privilege. The ability of the profession may 
be admitted, the importance of men learned in the law may be 
conceded, but all that affects not the privileges to be granted. 
There is no necessary nor conceivable connexion between 
them. ‘The privilege affords neither learning nor skill. Nor 
is it material for whose supposed benefit it may be granted, the 
result is thereby in no way altered. 

“Ifthe privilege did not exist, every one would be thrown 
on his own resources.”” Such would be the case, were there 
no such profession ; but if the profession existed, it would not. 
Why the loss of a privilege conferred on the client should 
destroy the profession, is not very apparent. Professional skill 
would as well exist, professional aid as well be given, without 
as with the privilege. ‘The necessity of this advice, the value 
of his services, would be neither lost nor diminished, nor would 
the client be any more thrown on his own resources, in the 
one case than the other, unless he should choose voluntarily 
to waive resorting to the profession for aid. 

“ Deprived of all professional assistance, a man would not 
venture to consult any skilful person, or would only dare to tell 
his counsel half.” If deprived of all professional assistance, it 
would be because there was no skilful person to consult. If 
there was a skilful person to consult, he could hardly be said 
to be deprived of all professional assistance. If skilful, why 
should he not venture to consult him? His skill is equally 
the same, whether law should remain changed or unchanged. 

‘He would not venture to tell half.’ "| Why not? Cer- 


+ “ It would be destructive of ALL Business if attorneys were to disclose 
the secrets of their clients.” M’Nall. Ev. 240. Is the mazimum of busi- 
ness the only object? That it would be destructive of business, if the 
attorney should be compelled to disclose the secret of his clients, may be 
admitted, but it would be of that precisely which should be destroyed. All 
business is not to be encouraged. The business destroyed would be that 
which the client dared not disclose to his attorney ; and is that business to 
be encouraged ? 


VOL. XVI.—NO. XXXIV. Q7 
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tainly not because the assistance to be obtained would be any 
the less skilful or efficient. ‘The counsel, to whom application 
was made, could render the same amount of service, whether 
his instructions were given without or with the pledge of 
secrecy. Are the instructions withheld? Is but half told? If 
so, the reason is not, that the professional skill is any the less, 
as is assumed in the proposition cited, but that no more than 
half will bear telling. 

“This privilege . . . is the privilege not of the attorney but 
of the client, and is founded on this consideration, that there 
would be no safety in dealings with mankind,’ if persons 
employed in transactions were compelled to state that which 
they have learned only by this species of confidence.” * 

*“‘ No safety” the reason for exclusion. Whether there was 
safety or not would depend on the dealings, which should 
form the subject matter of the disclosure. As, however, there 
should be no dealings, which will not bear disclosing, and, as, 
if there should be any such, they ought to be disclosed, there 
would seem to be no legitimate ground for exclusion, unless 
there should be found some great principle of public policy, in 
concealing falsehood and protecting injustice. True there 
would be no safety to the corrupt,’ and why should there be? 
The honest, having nothing to conceal, would be safe; the 
proof of corruption and fraud is his only safety—its conceal- 
ment, that of the dishonest. Whose safety should be pre- 
ferred? Whose is? 

“ No safety, if persons employed in transactions were com- 
pelled to state, that which they have learned only by this 
species of confidence!” And should there be safety, if the 
transactions when disclosed would destroy it? Are the trans- 
actions, which are learned only by this species of confidence, 





1 “Tt would not be safe for clients to communicate to the attorney 
all proper instructions,”’ &-c. M‘Nall. 244. Not safe to communicate proper 
instructions! They are the very ones which it would be safe to communi- 
cate. Proper instructions could harm no one, improper ones might. Is 
not the rule made to conceal improper ones, the instructions of unjust 
clients to dishonest and unjust attorneys, dishonorable alike to the giver and 
the receiver? Who but such would object? 

* Per Lord Eldon, in Parkhurst v. Lowter, 2 Swanston’s Rep. 216. 

3 As there is now. See 12Pick.89; 2B. &B.4. 
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of such a character as at once to destroy the safety of the 
client! If so what transactions! What a client! What an 
attorney! What a law, avowedly to conceal for the protection 
of guilt. 

The argument likewise assumes, that there is something pe- 
culiar to this ‘* species of confidence,” which will justify a de- 
parture from the ordinary principles of law. Professional aid 
may be required and confidence may be necessary in the inter- 
change of facts and opinions between client and counsel. But 
confidence and assistance of some sort is necessary in the ordi- 
nary and multiplied affairs of life—in the exchanges, sales, and 
contracts of every description, which occur in the daily transac- 
tions of life, yet that does not exclude from courts of justice, facts 
which may have been ever so confidentially communicated—if 
necessary for the purposes of justice.’ ‘ As the law attributes 
no peculiar importance to the business of an attorney,” ® it is 
difficult to perceive, wherein consists the difference between the 
confidence, which exists between the physician and patient, 
between the confessor and penitent, the trustee and cestui que 
trust,® and indeed in all fiduciary relations, from that subsisting 
between the client and attorney, and why different rules should 
obtain in the last, from that adopted in those cases ? 

“They are considered identified with their clients and of 





! In the Duchess of Kingston’s case, Lord Barrington objected to testify, 
because as a man of honor and regardful of the rules of society *‘ he could 
not reveal’? what had been confidentially communicated to him. Lord Cam- 
den, in answer, expressed to the court a hope that “ they should not think it 
befitting their dignity, to be debating the etiquette of honor, at the same time 
they were trying lives and liberties,” and he was compelled to testify. 

2 Per Lord Brougham, as before cited. Broad v. Pitt, 3 C. & P.518; C. 
J. Best—* I think this confidence in the case of attorneys isa great anomaly 
in the law.” 

3 By recurring to the earlier authorities it will be perceived how much 
exclusion or admission is a matter of accident: 

In Vent. R. 197, Jones 7. Countess of Manchester, the witness, as trus- 
tee for his sister, had a key to a box in the custody of a stranger, contain- 
ing writings important for the plaintiff, which he refused to deliver up, 
because, as he said, they would impeach the estate of his sister, and it would 
be a breach of his trust imposed on him, which he held inviolable. 

The court told him they could not compel him to deliver up the key ; but 
Hale said it would be more advisable for him to do it, &c. 
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necessity entrusted with their secrets ;”' ‘and standing in loco 
of the client,” and as the client is not examinable, the attorney, 
who is his legal representative, is likewise exempt from exam- 
ination. The unprofessional agent, though equally representing 
his principal, and that too when the most important questions 
are involved, is received. It would seem obviously to follow, 
that, whenever the client is received, the attorney should like- 
wise be a witness—the reason of the rule ceasing. ‘The rule 
is nevertheless preserved with equally inviolable integrity. 

In chancery,’ the party is compelled to produce his deeds and 
papers, to utter his secret and unuttered thoughts, his know- 
ledge, his impressions, his belief. The party and his unpro- 
fessional agent examined, an objection would bardly seem to 
arise, on his part, to the examination of his professional agent ; 
but such is not the case. Instead of that, the objection seems 
to apply with redoubled force. 

“The course of justice must stop if such a right exists. 
No man will dare to consult his professional adviser with a view 
to his defence or the enforcement of his rights. ‘The very case 
which he lays before counsel may contain the whole of his 
evidence. . . . . If it be said that this court compels the dis- 
closure of whatever a party has at any time said respecting his 
case ; nay, even wrings his conscience to disclose the belief, 
the answer is—that admissions not made or thoughts not 
communicated to professional advisers are not essentially neces- 
sary to the security of men’s rights in a court of justice.”* If 
the course of justice is to stop, the argument is unanswerable. 
The objection relied on is, that each party will be enabled to 
know the case of his opponent. Were it so, the advantage or 
disadvantage would be equal and reciprocal. Were the parties 
in the outset, before litigation had progressed, to disclose to each 
other their several claims and counter-claims, and the proof 





1 Munf. Rep. 286, Parker v. Carter, M’Nal. Ev. 239. 

* The attorney may be made a party to a bill in case of fraud; see 
Bowles v. Stewart, 1 Sch. and Lef. 227. Why not equally well at common 
law ? 

3 Per Ld. Brougham, in Bolton v. Liverpool. 

¢ Walbun v. Ingolby, 1 Mylne and Kerne, 61. 
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relied on severally to sustain each ; would not innumerable law- 
suits be prevented ? Would it not be infinitely more conducive 
to the ends of justice, that parties should litigate understand- 
ingly, than at every step of the proceedings to incur the risk 
of injustice by the introduction of some unexpected and per- 
haps untrue evidence? Why do courts of equity exist? Why 
are bills of discovery granted and disclosures compelled, but 
that the party seeking may ascertain, and the party answering 
may give, facts which can be in no other way obtained. If the 
party is compelled to disclose, why exonerate his agent? The 
argument, if valid, applies with equal force in case of the prin- 
cipal as that of his agent. 

“The answer is, that admissions not made, or thoughts not 
communicated, to professional advisers, are not essential to the 
security of men’s rights in a court of justice.” It is very ob- 
vious, that the professional advice cannot very easily disclose 
“ admissions not made and thoughts not communicated.” But 
the party can, and is compelled to, communicate not merely all 
facts within his knowledge, belief or impression, but ‘ admis- 
sions not made and thoughts not communicated ;” that is, 
all that, and more than, his attorney could by any possibility 
disclose. In other words, increase the objection which is urged 
against the attorney’s admission, and it vanishes. If certain 
facts are disclosed by the client, the course of justice runs on 
smoothly—if by the attorney, “‘ the course of justice must stop.” 
The difference is in the lips which utter. 

Were the party a witness, as in equity, the admission of the 
attorney would be a matter of less importauce, than in the case 
of his exclusion. But even then the right to his testimony 
would be valuable, as operating as a check on the client—on 
the attorney—conducive to the mutual integrity of each. 

“The attorney is obliged to conceal his client’s secrets, and 
every thing he is entrusted with is sub sigillo confessoris.' 
Being so, is the confessor a witness to disclose the secrets of 
his confessional? Reformation, not the escape of the criminal 





} Bac. Abr. Ey. A. 3. The exclusion of the priest is the only one sanction- 
ed by Bentham. 


27* 
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is the object. It is the confidence between man and the min- 
ister of God. ‘The religion, and its rites, being authorized by 
law—the permission of this evidence would be, in effect, to re- 
peal the law by which the confessional is sanctioned—would be 
to debar the penitent from the exercise of a religious duty en- 
joined by his faith. Are these secrets entrusted by the law? 
Shall secrets entrusted by the law be betrayed? Who does 
not perceive, that the argument for the attorney’s admission ap- 
plies with increased force here?" Who does not perceive, that 
** policy,” “* entrusted by law,” “‘ betraying of secrets,” are the 
terms, which are potent to exclude or admit, according as the 
judicial sorcerer lists ?—that had these been applied some cen- 
turies ago, to the confidence of the confessional, to that of the 
physician, or even of friendship, that exclusion would have ob- 
tained in all those cases. 

Were the law changed, what consequences would follow ? 
The communications of clients would be unreserved or not. 
If unreserved, so far as regards the intercourse between client 
and attorney, it would remain uachanged. If all facts were not 
disclosed, it would be because the client, being guilty, would not 
dare tell all. ‘The confidence between the guilty and his legal 
coadjutor would be destroyed. Is it the interest of the public 
that it should exist? ‘The criminal, knowing that his disclosures 








1 It isa remarkable circumstance, that even in catholic countries the 
secrets of the confessional are not protected. 

The common lawyer almost protects communications made to a clergy- 
man. “I for one,” says Best, C. J. “ will never compel a clergyman to 
disclose communications made by a prisoner; but if he chooses to disclose 
them, I shall receive them in evidence.” 3 C. & P.518. It would seem 
that they are exempted from testifying by statute in New York. See 13 
Wend. 533. 

The same reasoning, which would justify the exclusion of the attorney 
and priest, would likewise justify that of the physician. The confidence 
reposed in him is that of the sick and dying bed, it is the confidence of the 
chamber of death. It is not reposed for purposes hostile to the best inter- 
ests of society ; yet he too is received as a witness, the lamentations of the 
jurist to the contrary notwithstanding. See M’Nall. Ev. 252. 

So too the friend. “It is hard in many cases to compel a friend to dis- 
close a confidential communication, and I should be glad, if, by law, such 
evidence could be excluded,” per Buller, J. in Lendzay v. Talbot. Had 
the learned judge but lived a century or too earlier, who can doubt, that the 
reformer would have had more exclusive rules to war against ? 
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may be divulged, will withhold them. He may thus lessen his 
chance of escape—he may thus be crippled in his attempts at 
eluding justice. Is that a source of fear or regret? Were the 
attorney examinable, the relation either would not exist, or 
it would exist within the bounds of integrity, and of an en- 
lightened public policy. 

Judge-made law, overruling the statute of the legislature, veils 
from the public eye all communications for whatever purpose 
made. ‘The attorney may advise how the law may be eva- 
ded—if evaded, how the criminal may escape ; and such con- 
sultations, which if made with others would be criminal, made 
with him, are protected. ‘The confidence of the accomplice 
is less dangerous to society and more deserving its protection. 
He is the child of circumstances—the creature of revenge or 
passion. ‘The attorney is the skilled, sagacious, cool-blooded, 
and ever-prompt accomplice. The legal Dugald Dalghetty, 
like bis unscrupulous namesake, is ready, for the forty pieces 
of silver, to hire out his services for any purpose or object ; but, 
unlike his prototype of arms, he plies his occupation, unques- 
tioned and in safety, behind the impregnable rampart of legal 
irresponsibility and professional secrecy. 

The rule contended against is bad, in every aspect in which 
it can be viewed ; useless to honest and useful to the dishon- 
est clients, and for that reason to be withheld ; adverse to the 
best interests of the public, by fostering a spirit of unscrupulous 
and reckless litigation—encouraging the commission and facili- 
tating the escape of crime—dishonorable to the bar as making 
them the recipients of dishonest secrets—diminishing the con- 
fidence of the public in their integrity, and by concealing from 
public scrutiny all intercourse between client and attorney, it 
sbields him from that public reprobation, which would follow 
the avowed accomplice. 

This rule of privilege, though resting “ on very obvious prin- 
ciples of convenience and policy,” ' yet, “being a great anomaly 
and in contravention to the general rules of law,” * and “ having 
a tendencey to prevent the full disclosure of truth, ought to be 





1 1 Stark. Ev. 103. £3 C. & P. 518. 
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construed strictly.”’ ‘The policy of anomalous rules, of rules 


in contravention with each other, being established, the next 
labor of the judge is to limit and restrain the operations of his 
politic rules, so that they may be as little injurious as possible. 
The consequence is, that exception after exception is carved 
out, till it becomes a matter of doubt, whether the rule or the 
exceptions shall prevail. 

The attorney, besides being an attorney, may be a friend, 
and the question then occurs, in which capacity the communi- 
cations were made.” The attorney has separate, distinct, and 
divisible existences. Like the bi-faced god of the Romans, or 
that miraculous incarnation of contending powers, the judge- 
chancellor, according as the witness is addressed, he is heard 
or excluded. ‘The words spoken in his dexter ear, he hears 
as a friend and is a competent witness; in his sinister, as an 
attorney, and his testimony is refused. A loop-hole for evasion 
is now found. A metaphysical separation of the attorney is 
made, but made at the peril of the client. ‘The separation is 
purely ideal, and the attempt to determine the character of 
the communications would be as absurd, as the attempt to resolve 
the individual into separate and distinct persons. 

But who is to determine, whether these communications are 
made to him as a friend or as an attorney ? The client alone 
knows the rule is made for his benefit, and he, it should seem, 
ought to determine ; but such is not the law, “ the court judge 
from the particulars of the conversation ;’* and according as 
they judge, he is received or admitted.‘ Before they can judge 
they must first hear ; so that the communication must be dis- 
closed, to ascertain whether it be admissible or not ; the confi- 
dence must be violated, and the question of the correctness of 
that violation settled afterwards. If, from ‘the particulars of 
the conversation,” as disclosed by the attorney, the court should 
be satisfied that it was a professional communication—then has 





1 12 Pick. 98, Hale v. Foster; 14 Pick. 422, Hathorn v. Robinson. 

22 Stark. Ev. 396. 

3 Annesley v. Earl of Anglesea, 8 St. Tr. 142, 380. 

4 An attorney cannot be asked whether A asked his advice for a lawful 
oran unlawful purpose. Shellard v. Harris, 5 C. & P. 592. 
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that most sacred confidence been betrayed by their order. How 
is the evil to be repaired? Is not the course pursued “ doing 
evil that good may come ?” 

The attorney being thus duplex in his nature, so that the 
friendly portion of him may be received, one would hardly 
suppose, that when the relation never existed, when the attorney 
refused io act as such, that the exclusion would then take place. 
An attorney is consulted as to the commission of some fraud ; 
he is a man of integrity and declines becoming a participator ; 
the disappointed client seeks some more congenial counsel ; the 
fraud is perpetrated, the individual who acts, and, who refuses 
to act, are alike considered as attorneys and excluded. The 
defrauded party calls on the minister of justice in the temple 
of justice ; though sworn if he know of any falsehood, &c. to 
give knowledge thereof to the court, his testimony is unheard. 
Whether the consultation be for a lawful or an unlawful pur- 
pose,’ the law regards it with an equal eye. ‘The minister of 
the law is the only individual, who is compelled to keep secret 
from the court and public all falsehoods, or all intention of com- 
mitting any, with the most scrupulous fidelity. 

Cautious as the client must be, as to the ear which he ad- 
dresses, that it be the one, or that portion of both appropriated 
and set apart for litigants, he must be still more on his guard, 
lest his rights suffer from the too keen vision of his attorney, 
‘the effect of his eyes not being a communication of his 
client ;”*—and of course what is seen, being unprivileged— 
what is heard—that portion of it which is not communicated as 
a friend—being privileged. 

So too the attorney may be admitted to prove a receipt of 
a particular paper from the client, because that is a fact.* 
The existence of the paper, and that it is in the hands of the 


1 See 2 B. & B. 4; 4 Moor. 357, Cromak »v. Heathcote. 

? The following question was put to an attorney. Did you ever seea 
certain paper bearing date &c. between &c? If yea, when and in whose 
hands ? 

The Court. “This is an interrogatory he must answer. The effect of 
his own eyes is not a communication of counsel.” O*Gorman v. M‘Na- 
mara, Hayes’s Irish Exchq. Rep. 174. 

* Euke v. Nokes, M, & M. 304, 
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client, may be the very facts to be tried, or if not the facts 
directly in issue, they may still be of great importance, in their 
bearing on certain portions of the cause. It is evident that 
the fact is important, else it would not be inquired into. Being 
important, does not the same rule of professional secrecy, 
which withholds all oral or written communications, equally 
require that this should be withheld? If a part of that inter- 
course is to be protected, why should not all? Why allow the 
veil to be partially withdrawn, when a partial withdrawal may 
be as injurious asa total? Because it is a fact, is that any 
reason? Is not the utterance of certain communications, the 
disclosing of secrets, a fact, and a fact of precisely the same 
nature as entrusting deed or other papers ? 

But it would seem, that while it may be shown, that the 
papers are in the hands of the attorney and delivered by the 
client, the law does not admit him to produce them or to dis- 
close their contents... The contents known, that he has them, 
is the all-important fact. If the client, without producing 
papers, discloses their existence, it is a privileged communica- 
tion, and however important it may be, it can never be known. 
If, with the same objects and for the same purposes, instead of 
stating that fact, that he has the papers, he produces them for 
the inspection of his client, all professional confidence ceases. 

Uucertain as it is seen to be, when the privilege exists, and 
what, if it exists, is privileged, equally uncertain is the dura- 
tion of its existence. ‘If the client chooses, after this relation 
has ceased, to volunteer any communications, he is not pro- 
tected, though they be in substance the same as they were 
given while that relation subsisted. The reason of the rule 
ceases.” But does it cease? Is “‘ the reiteration of what had 
been communicated, whilst the relation of client and attorney 
subsisted,’* a new communication? Is it a communication ? 
Does it give any new information to the attorney? The com- 
munications of the client first made are to be kept inviolate 





* Jackson v. M‘Vey, 18 John. 330. The attorney would seem to bea 
safer depository of papers than the client himself, as the client, by bill in 
equity, might be compelled to disclose their contents, the attorney never. 

® Yordan vo. Hess, 13 John. 494. 
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through all coming time. None others aremade. Which does 
the attorney disclose, the original communication, or its subse- 
quent reiteration? If the former, it was privileged, if the latter, 
being the same in substance, is not his confidence as much be- 
trayed by its utterance, as it would have been, had there been 
no repetition? The subtle metaphysician, who decides accord- 
ing to the sense addressed, or who resolves the individual into 
testifying and non-testifying parts, sees no difficulty here. 
The principle is obvious ; the repetition of what is confidential 
absolves all confidence, and unseals the lips of the attorney. 
But it would be an useless labor, to examine all the cases of 
exceptions from the rule. We have now examined the different 
rules for exclusion known to the common law, and the reasons 
on which they are based, and by that examination have satis- 
fied our readers, as we trust, of their impolicy. Numerous 
and important as are the exclusions of the common law, they 
are small compared with those of other nations. No unim- 
portant argument against exclusion arises from the fact, that 
while all codes exclude, there are no two codes, which agree 
in the cases proper for exclusion, the incompetent in one being 
competent in the other, and the reverse ; while if all the exclu- 
sions of the different codes were adopted it would amount to a 
total denial of justice, from the utter impossibility of obtaining 
proof. * J. Ae 





1 The comparative jurisprudence of different nations, or of the same 
nation, at different periods of its existence, is a subject well worthy the 
attention of the philosophical investigator. A slight sketch of the exclu- 
sive rules of different codes, will give the reader some notion of what 
would be the situation of a party, were they all adopted by any one code. 
By the Mahomedan code, “in all matters of property or the common 
transactions of life, one man, or one man and two women can prove a fact. 
In all criminal cases, except adultery, (which requires four witnesses), the 
testimony of two men is sufficient. The moral character of the witnesses is 
to be regarded. Thus the testimony of drunkards, gamesters and usurers 
is inadmissible. Evidence in favor, whether of a son or grandson of a 
father or grandfather, cannot be received . . . Slaves cannot be witnesses 
nor cana master testify for his slave. Infidels and apostates cannot be 
witnesses in a cause, when a mussulman is a party, though in some cases, 
not involving the punishment of death, the evidence of infidels is admissi- 
ble. When received, the Jew must be sworn by the Pentateuch, the 
Christian by his Gospel. See Mills’s Hist. of Mahomedanism, ch. 5, p. 359. 
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By the laws of Menu, “ Those must not be admitted as witnesses, who 
have a pecuniary interest, nor familiar friends, nor menial servants, nor 
enemies, nor men perjured, nor men grievous by disease, nor those who 
have committed heinous offences. The King cannot be a witness, nor 
cooks, nor the like mean artificers, nor public dancers and singers, nor 
men of deep learning in scripture, nor a student in theology, nor an ancho- 
rite, nor one dependent, nor one of bad fame, nor one who follows a cruel 
occupation, nor one who acts against law, nora decrepit old man, nor a 
child, nor one man unless he be distinguished for virtue, nor a wretch 
of the lowest mixed class, nor one who has lost the organs of sense, nor 
one grieved, nor one intoxicated, nor a mad man, nor one tormented 
with hunger or thirst or oppressed with fatigue, excited by lust, inflamed 
with wrath, nor one convicted of theft.”” Laws of Menu, 197. 

“ A slave of either sex, a blind man, a woman, a minor till of the age of 
fifteen years, an old man of eighty years, a leper, one guilty of murder, 
theft, adultery, of false abuse, a man who, enticing another by treachery, 
kills him, or who is employed in games of dice and chance, a wrangler, a 
juggler, such persons are not witnesses in affairs of murder, theft, adultery, 
and false abuse. In those four cases only, one man of veracity, and good 
disposition, and Jove of truth, can alone be examined as a witness. Trans- 
lation of Gentoo Laws, 126. 

One single person, a woman,a man of bad principle, a father, or an 
enemy, may not be witnesses: but if the father and enemy are men of 
good disposition, and men are acquainted with their veracity and the good- 
ness of their disposition, they may be received. Ib. 124. 

The Jews excluded all women, “on account of the levity and boldness 
of the sex.” 3 Home's [ntro. 112. 

In all our Southern States, slaves are excluded, in some, all Indians, and 
even the free negro is excluded, when the rights of the white man are 
involved. See Laws of Georgia, and 1 M‘Cord, 43. 

The exclusions of the Roman Law are almost as numerous and important 
as those of the Gentoo Code, and are or were substantially adopted as the 
basis of the law of all Continental Europe. They seem to proceed on the 
principle, that the slightest inducement to falsehood is stronger than every 
inducement to truth. 

‘Ob etatem non admittendos infantes et infantie proximos. Puber- 
tati proximos quidem non prohiberi dicere testimonium, si de rebus tes- 
tentur, quas intelligunt ; non tamen cogendos esse invitos, nec semper omni 
exceptione majores haberi. Minores admitti in causis pecuniariis; in 
criminalibus, non aliter quam si sint majores viginti annis. 

Ex eodem consequi videbatur, non magis quam infantes testes esse posse 
furiosos, et mente captos. Nec servorum testimonio credendum esse, nisi 
ubi alia desit ratio eruendi veritatem, et testimonium in eculeo, vel sub tor- 
mentis, dicant, modo non adversus dominum, vel pro eo interrogati. 

Deniqne ex eodem sibi recte colligere videbantur, vacillare fidem judicio 
publico damnatorum, criminis accusatorum, vel in vincula publica conjecto- 
rum, calumnie in publicis judiciis damnatorum, senatu motorum, pagano- 
rum, apostatarum, hereticorum, damnatorum ob carmen famosum, vel ob 
corruptionem, acceptamve pecuniam, ut testimonium vel dicerent, vel non 
dicerent, mulierum, que questum corpore fecerunt, eorum, qui vitam ad 
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ART. III.—ENGLISH JUDGES. NO. I. 


Mr. Lopee’s twelve volumes, of portraits and memoirs of 
illustrious personages of Great Britain, contain much that a 
lawyer will find interesting. The biographies of English Chan- 
cellors go back beyond the date of the earliest reports of equity 
decisions. 

First in order of time is William Warham, Archbishop of 
Canterbury, who was born about the year 1456. He received 
the education requisite to fit him for the clerical profession, 
which at that time included the study of the Roman law, in Win- 
chester School, and at Winchester College, in Oxford ; and 
was in 1475 admitted fellow of New College, where he soon 
after took the degree of doctor of laws. He quitted the univer- 
sity, in which he had held some reputable appointments, in 
1488, with a high fame for his learning, and embraced the pro- 
fession of an advocate in the Arches Court, in which he prac- 
tised with much distinction and success. He became, therefore, 
soon after his arrival, well known at the court; for Henry VII. 
delighted in civilians, and thought them of all others, the best 
qualified for the management of niceties in affairs of state, par- 
ticularly in those of foreign negotiations. _Warham was accor- 
dingly sent, in 1493, with Sir Edward Poynings, on an embassy 
to Philip, Duke of Burgundy, to persuade that prince to with- 
draw his protection from the impostor, Perkin Warbeck; and 
discharged his mission so well, that Henry, on his return, ap- 








cultrum, depugnandasve bestias locarunt, omnium denique viliorum et 
pauperum, quamdiu aliorum est copia. 

Nemo admittendus sit in causa vel propria vel socii. Ut merito repellan- 
tur pater in causa filii, filius in causa patris, aliique potestati vel imperio 
alterius subjecti, vel domestici. Ut et patroni, tutores, curatores in causa 
clientis, pupilli, minorisve sui testimonium dicere non possint. Ut sus- 
pecti sint amici vel inimici, nec non qui jam antea in eum reum dixerunt 
testimonium. 

Parcendum tamen sanguini et affinitati, nec cogendum aliquem testimoni- 
um dicere adversus socerum, generum, vitricum, privignum, sobrinum, 
sobrinam, sobrino natum, eosve, qui priore gradu sunt, nec libertos cogen- 
dos adversus patronos, vel hos adversus libertos testimonium dicere. 

Heinn. Elem. Jur. Civ. Sec. Ord. Pand. § 188—14]. 


VOL. XVI.—NO. XXXIV. 28 
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pointed him Master of the Rolls. He sat in that office for nine 
years; a delay of preferment, which was amply compensated 
for, by the rapidity with which he afterwards rose to the most 
exalted stations in church and state; for, on the eleventh of 
August, 1502, the great seal was delivered to him, as Lord 
Keeper ; within a few weeks after, he was placed in the see of 
London ; on the first of the following January, he was appointed 
Lord Chancellor ; and on the ensuing March, translated to the 
Primacy. ‘To these high offices, was added the dignity of 
chancellor of that university, which had lent its aid to qualify 
him for them, to which he was elected on the twenty-eighth of 
May, 1506. Asachurchman, he seems to have been pious 
and sincere ; zealous for the persuasion in which he had been 
bred, and occasionally proving that zeal in instances of intolerant 
severity ; as a statesman, rather esteemed for honesty and ex- 
perience than for acuteness ; as a judge, laborious in his atten- 
tion to the business of his court, and pure in his administration 
of justice ; as a man, mild, cheerful, affable and benevolent. 
If we may not reckon him with the greatest, he may certainly 
be esteemed among the best, public men of the age, in which 
he flourished. He died on the 23d of August, 1532. 
Thomas Wolsey, the celebrated cardinal, was born at Ipswich, 
in the month of March, 1471, and became a student in the 
University of Oxford so young, that he took the degree of 
bachelor of arts at the age of fourteen. He was afterwards 
elected a fellow of Magdalen College, and appointed master of 
the grammar school belonging to that house, where, among 
his other pupils, he instructed the three sons of Thomas Grey, 
Marquis of Dorset, who rewarded him by the gift of a rectory. 
In the spring of 1504, he was retained in the same capacity 
by Sir John Nanfan, who recommended him to the king. 
Henry VII. appointed him one of his chaplains, afterwards, in 
1508, sent him to Flanders to make a personal communication 
to the emperor, and on his return bestowed on him the rich 
deanery of Lincoln, and other ecclesiastical preferments. 
Henry VIIL., who on his accession had given him the office 
of almoner, admitted him soon after into the privy council ; 
loaded him with benefices, among which were the deaneries of 
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York and Hereford ; and appointed him register, and soon after 
chancellor, of the order of the garter; but he now rose with 
the most unparalleled rapidity. In 1513, he was appointed 
Bishop of Tournay, in Flanders; and, a few months after, 
of Lincoln; in the autumn of the following year, he was pro- 
moted to the see of York, and on the seventh of September, 
1515, obtained the cardinal’s hat. He seems to have perse- 
cuted Warham, by a series of petty injuries and insults, and then 
attacked him in the office of chancellor. The archbishop, 
fatigued with contention and advancing to old age, resigned the 
great seal on the 23d of December, 1515; and the king imme- 
diately delivered it to the cardinal. ‘The pope’s inhibition, in 
the autumn of 1529, of further proceedings in England, in the 
matter of the divorce, was the final signal for Wolsey’s fall. 
On the 18th of October, the Dukes of Norfolk and Suffolk, 
verbally commissioned by Henry, went to his house to demand 
the great seal, which he refusing to deliver without a more 
authentic demand, they produced a letter to him from the king, 
on sight of which, he resigned it. He was afterwards arrested 
for high treason, on charges which had been remitted, and as 
his persecutors were dragging him on towards London, died on 
the way, broken-hearted, on the 30th of November, 1530. 

The lord chancellor was usually an ecclesiastic, until the fall 
of Wolsey, when a different course was commenced. 

Sir Thomas More was born about the year 1480, the only 
son of Sir John More, a judge of the king’s bench. He ac- 
quired the learned languages at the Hospital of St. Anthony, 
in London, then a school of high reputation ; whence he was 
removed to St. Mary’s Hall, or, as some have said, to Canter- 
bury College, now Christ Church, in the University of Oxford, 
After leaving the university, he studied the law at New Inn, 
and subsequently at Lincoln’s Inn. At the age of twenty-one, 
when he had barely been called to the station of an utter bar- 
rister, he was elected a member of the House of Commons, 
and offended Henry VII. by opposing a subsidy which he de- 
sired to carry through. Henry satisfied at once his anger and 
his avarice, by committing, under some frivolous pretences, the 
young senator’s father to the tower, and forcing him to purchase 
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his release, by the payment of a fine of one hundred pounds. 
More became so alarmed at the king’s resentment, that he re- 
tired for a considerable time from the parliament and from his 
professional avocations ; and, during that interval, which seems 
to have been passed in a place of concealment, he studied 
geometry, astronomy, and music, in which last he much de- 
lighted, and exercised his pen in historical composition. He 
returned at length to his practice at the bar, which presently 
became so extensive, as to produce, according to his own report 
to his son-in-law and biographer, Mr. Ropes, an annual in- 
come of four hundred pounds, equal at least to five thousand 
in our days. He remained, however, in disfavor at court, till 
after the accession of Henry VIII., who, with all his faults, 
easily discovered and generally encouraged true merit. In 
1516, he was directed to accompany Tonstal, Bishop of Durham, 
to Flanders, for the renewal of a treaty with the Arch Duke of 
Austria ; in 1519, he accepted the office of a master of the 
requests ; was soon after knighted and sworn of the privy 
council ; and in the succeeding year appointed treasurer of the 
exchequer. In 1523, he was chosen speaker of the House of 
Commons ; and in the following year, says Bakewell, of the 
House of Peers. In the former capacity, he again distinguished 
himself by his firm opposition to a subsidy. This did not, how- 
ever, impair the favor of Henry. More, in 1526, was appointed 
chancellor of the Duchy of Lancaster. In the following year, 
he was joined to Wolsey and others in an embassy to the court 
of France ; and in 1529 went with Tonstal to Cambray, to 
secure the payment of certain sums due to the king from 
Charles V.; his success in which business won him the highest 
approbation. He was appointed, on the 25th of October, 1530, 
to succeed Wolsey in the office of High Chancellor, which had 
never before been held by a layman, and this was the first 
serious blow struck by Henry at the power of the priesthood. 
He entered on it with melancholy forebodings, which were too 
soon verified. Having persevered in denying any degree of 
countenance to the proposed divorce, on the 16th of May, 
1533, he resigned the seal, determined that it should never be 
placed by his hand on the instrument, by which that process 
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was to be concluded. ‘The act of supremacy, which appeared 
in 1534, fixed his fate. He declined taking the oath, and was 
imprisoned and afterwards arraigned for high treason. The 
jury found him guilty, and he was beheaded on the 5th of July, 
1535. Perhaps, of all the remarkable persons who adorned or 
disgraced the age in which he lived, we are the most clearly 
acquainted with the life and character of Sir Thomas More. In 
his court, no one ever presided with more wisdom, learning, and 
perspicuity ; with a more rigid devotion to justice; or with 
more vigilance, impartiality, and patience ; .when he quitted it, 
he left not a single cause undecided. ‘The strictness of his 
loyalty, and his magnanimous independence, were always in 
perfect unison, because they flowed from one and the same 
source, an honest heart. In all the domestic relations, the beauty 
of his life was unparalleled. The chief singularity of his char- 
acter was a continual disposition to excessive mirth. ‘There 
was, perhaps, no greater droll in the kingdom. Many of his 
works were collected and published in 1557 by his sister’s son, 
William Rastall, the eminent lawyer. 

Of the individuais, who had charge of the great seal, between 
the resignation of Sir Thomas More and the reign of Elizabeth, 
Mr. Lodge has furnished no sketch. And his silence in regard 
to them is not to be wondered at, when it is recollected that 
they are only notorious, because of their being instrumental in 
the death of that distinguished person. 

Thomas Audley was born in 1488, and, after receiving a uni- 
versity education, was entered of the inner temple. In 1529, 
the year of what is called the black parliament, he was chosen 
speaker, and in this capacity was very subservient to the king. 
To him Henry VIII. gave the great seal, on the resignation of 
Sir Thomas More ; and he was at the head of the commission, 
appointed to try that great man, and pronounced sentence 
against him. Audley appears to have been a mere tool of 
Henry, who, in 1538, created him a baron, by the title of Lord 
Audley, of Walden, and bestowed on him the order of the 
garter. He died in 1544. 

Mr. Lodge thus mentions Sir Robin Rich, in the sketch of 


More’s life. “Rich, the solicitor-general, afterwards chan- 
28* 
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cellor, was the sole witness against him, and the testimony of 
that wretch, whose name should be consigned to eternal infamy, 
consisted in the repetition of speeches, which he had artfully 
drawn from More, during a visit to his prison, in a familiar con- 
versation, which Rich had commenced by expressly declaring, 
that he had no commission to agitate it, in any matter regarding 
the prosecution.” 

Elizabeth, in her first year, 1558, gave the custody of the 
great seal to Nicholas Bacon, with the style of Lord Keeper, 
by a patent dated on the 22d of December, and soon after 
knighted him, and admitted him of her privy council. It is 
highly probable, not to disparage his professional merits, that he 
owed this sudden and splendid advancement, in a great measure, 
to the friendship of Cecil, with whom he lived in much intimacy 
and confidence, and whose wife’s sister he had married ; and 
that it was through the same influence, that the queen and at 
length the parliament were afterwards induced to invest his 
office, for the first time, with all the authorities and privileges 
of the chancellorship, the faculties of his predecessors, in the 
place of lord keeper, having extended little further than to the 
mere.sealing of patents. His steady aversion to popery, joined 
to the legal acuteness and uprightness, with which he adminis- 
tered the uffairs of the court, and the regular method, which he 
introduced into the deliberations of the privy council, placed 
him high in Elizabeth’s favor. He died on the 20th of Feb- 
ruary, 1579. It may be gathered of Sir Nicholas Bacon, that 
he was mild, prudent, and unambitious ; qualities which should 
bespeak rather an honest than a splendid fame; that he sought 
rather to be a useful minister than a refined politician ; that he 
loved retirement and rural occupations, and possessed the tem- 
per and the faculties, which make men agreeable to themselves 
and to others, in the intercourse of private life; and that the 
maxim, which he chose for his motto, probably denoted the 
character of his mind, as well as regulated his conduct, ‘‘ Me- 
diocria Firma.” 

Thomas Bromley was appointed chancellor on the death of 
Sir Nicholas Bacon, and filled the office eight years. 

On the 23d of April, 1587, to the astonishment of the coun- 
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try, Sir Christopher Hatton was appointed chancellor by 
Elizabeth, unluckily succeeding. Bromley, a lawyer of the 
highest fame. Sir Christopher had studied the law at the inner 
temple, but it is not certain that he ever practised in any of the 
courts, nor indeed have we any direct intelligence, that he was 
ever called to tke bar. He was received, naturally enough, 
in the chancery court, with cold and sileat disdain, and it is 
said that the barristers for a time declined to plead before him ; 
but the sweetness of his temper and the general urbanity of his 
manners soon overcame these difficulties, while the earnestness 
and honesty, with which he evidently applied the whole force 
of a powerful mind, to qualify himself for his high office, grad- 
ually attracted to him the esteem of the public. He is said to 
have introduced several good rules into the practice of his court, 
and to have at length acquired, by the wisdom of his decrees, 
and by the moderation, impartiality, and independence of his 
conduct on the bench, an eminent share of popularity. He 
was born in 1539, and his death happened on the 20th of 
November, 1591. 
Lords Hunsdon, Cobham, and Buckhurst, were constituted 
Lords Commissioners upon the death of Sir Christopher Hatton, 
and remained such, until Sir John Pickering was appointed lord 
keeper, in May, 1592. He died in the spring of 1596. The 
sketch of his successor, who fills a distinguished place in the 
history of the English Chancery, is reserved for the next num- 
ber. Cc. R. 





ART. IV.—ON THE USURY LAW. 
[From the New York Daily Express. ] 

In 1787 Mr. Jeremy Bentham presented the world with a 
book, which he termed “a defence of usury, shewing the im- 
policy of the present legal restraints of the terms of pecuniary 
bargains.” 1 presume, that Mr. Bentham considered himself 
entitled to the sole credit of the views then taken of the subject, 
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for he begins by declaring, that he ‘does not recollect ever 
seeing any thing yet offered in behalf of the liberty of making 
one’s own terms in money bargains.” 

He then proceeds to state the general proposition, which he 
means to establish, which he says, rather jeeringly, was the 
result of an odd notion of his. It is in these terms. 

“ That no man of ripe years and of sound mind, acting freely, 
and with his eyes open, ought to be hindered, with a view to 
his advantage, from making such a bargain in the way of ob- 
taining money, as he thinks fit ; nor (what is a necessary con- 
sequence) any body hindered from supplying him, upon any 
terms he thinks proper to accede to.” 

‘‘ That contracts in general ought to be observed (he says) 
is a rule, the propriety of which no man was ever yet found 
wrong-headed enough to deny. If this case is one of the ex- 
ceptions (for some doubtless there are), which the welfare and 
safety of society require should be taken out of the general 
rule, in this case, as in all those others, it lies upon him, who 
alléges the necessity of the exception, to produce a reason for it.” 

This would have been a fair statement of the question, had 
the exception contended for been a new one. But after ad- 
mitting, as he explicitly does, that the exception is as old as 
the general rule, that it had gone into the legislation of almast 
all nations, ancient and modern, that it had “ taken hold of the 
imagination and passions of men,” and “ that custom was the 
sole basis, which, either the moralist in his rules and principles, 
or the legislator in his injunctions, can have to build upon,” one 
would have supposed, that he who sought to overthrow an ex- 
ception practised upon through all time, by both moralists and 
legislators, would have had the diffidence to have believed, that 
the chance that all the world was right was tolerably good, un- 
til he established the contrary. But Mr. Bentham was a the- 
orist, in the largest sense of the term, and ought not to be 
severely censured, for believing all the world wrong in this par- 
ticular instance, inasmuch as he believed they were wrong in 
almost all others. 

Mr. Bentham thus divides his subject. “In favor of the 
restraint opposed to the species of liberty 1 contend for, I can 
imagine but five arguments: 
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1. Prevention of usury. 

2. Prevention of prodigality. 

3. Protection of indigence against extortion. 

4. Repression of the temerity of projectors. 

5. Protection of simplicity against imposition.” 

He then devotes several chapters of his book to the refuta- 
tion of these five reasons, which are all that he can “ imagine” 
in favor of the restraints proposed upon the loan of money. 

The substance of the second chapter consists in a successful 
attempt to shew, that there can be no such thing as usury, in 
the absence of all previous legal restraint ;—that usury is the 
excess over the rates established by law. This proposition I 
suppose might have been taken for granted. 

In the third letter, Mr. B. proceeds to demolish the second 
reason, which he “ imagines” to be one of the reasons in favor 
of usury laws, the prevention of prodigality. He says, what in 
general is true, ‘that no man, prodigal or not prodigal, will 
ever think of borrowing money to spend, so long as he has 
ready money of his own, or effects which he can turn into 
ready money without loss ;” that if he is a prodigal, ‘the 
usury laws will not prevent him from spending what he has;” 
and that after he has spent his all, “and has no security to 
offer, it will be as difficult to obtain money at an extraordinary 
rate, as at an ordinary rate ;” and thus, therefore, the usury laws 
can be no protection to him. 

In his fourth letter, he undertakes to shew that an indigent 
person derives no beneficial protection from these laws, because, 
supposing him of sound understanding, he is a better judge than 
the legislature, what he can afford to pay. 

The protection of simplicity forms the subject of the fifth 
letter, as it is the only remaining reason, upon which Mr. B. 
imagines the usury laws to rest. 

He says, “ Here in the first place, I think I am by this time 
entitled to observe, that no simplicity, short of absolute idiotism, 
can cause the individual to make a more groundless judg- 
ment than the legislature, who, in the circumstances above 
stated, should pretend to confine him to any given rate of inter- 
est, would have made for him.” He further remarks, that 
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even admitting the judgment of the legislature to be better 
than that of the individual, still the usury laws can be no pro- 
tection to him, because there are many other ways by which 
a simple man may ruin himself, which the legislature has not 
protected him from, such as buying goods at exorbitant prices, 
buying more.than he wants, and other similar cases. 

This ends the work of demolishing the five reasons, which, 
Mr. Bentham has imagined, were the only reasons, upon which 
the usury laws were based. 

Mr. Bentham then proceeds to an enumeration of the posi- 
tive mischiefs of the usury laws. 

“The first I shall mention is that of precluding so many 
people altogether from getting the money, they stand in need of 
to answer their respective exigencies. ‘Think what a distress 
it would produce, were the liberty of borrowing denied to every 
body.” I confess myself unable clearly to understand, what the 
author means by this mischief. I believe it was never before 
pretended, that usury laws lessened the quantity of money or 
prevented, any one from borrowing. 

The second mischief is, that if any man is not permitted to 
borrow, he must sell his property at a greater loss, than the extra 
interest would occasion. Here again he imagines, that the 
usury laws prevent men from borrowing. 

But the third and last mischief is somewhat extraordinary, 
and proves not only how bold a man must be, who opposes the 
deliberate verdict of mankind, by novel and unfounded theories, 
but how deeply he will plunge into error, who draws entirely 
upon his imagination for information, which can be nowhere 
found but in the practical business of life. He says— 

* The last article I have to mention, in the history of mis- 
chief, is the corruptive influence exercised by these laws, on the 
morals of the people, by the pains they take and cannot but 
take, to give birth to treachery and ingratitude.” 

**'T’o purchase a possibility of being enforced, the law neither 
has found, nor what is very material, must it ever hope to find, 
in this case, any other expedient, than that of hiring a man to 
break his engagement, and to crush the hand that has been 
reached out to help him.” 
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This is too bad, even for a writer who draws entirely upon 
his imagination. Had Mr. Bentham taken the pains to have 
understood and stated the reasons, upon which these laws really 
are founded, and to have overthrown those reasons as success- 
fully as he has the cob-houses of his own imagination, he might 
have been entitled to the indulgence of a little sentiment of this 
sort. But to steer clear, from the beginning to the end of his 
book, of the sole questions upon which the policy or expediency 
of such restraints depend, and then to end with a poetical tri- 
umph of this sort, is a liberty, which perhaps no other man but 
Jeremy Bentham would have indulged in. 

I say to end, because I have given the substance of his book. 
If it had been my object to attempt to overthrow the reasons, 
given to support the propositions advanced, a more detailed 
statement would have been required, in order to give a fair view 
of his side of the questions. 

But with this reasoning, (though I by no means assent to 
some of it,) it is unnecessary to consume time, because I shall 
endeavor to shew that the propositions, to support which that 
reasoning is employed, have but a remote connexion with the 
usury laws. If the men of Mr. Bentham’s days, either by their 
writings or conversations, induced him to believe, that the laws 
against usury were enacted only for the protection of the pro- 
digal, the indigent, the projector, or the simple, they must have 
abounded in ignorance, and he in credulity. 

The policy and expediency of usury laws must depend mainly, 
if not entirely, upon two questions. 

lst. Supposing the parties to stand on equal terms, and the 
bargains which they make to be, in general, perfectly fair as 
between themselves, is it, or is it not, for the interest of the 
public, to allow money to be converted into merchandise, and 
bought and sold at any price the parties may choose to stipu- 
late. 

2d. Do the parties, in general, meet on equal terms, and are 
the bargains, in the absence of usury laws, as fair as bargains 
usually are in relation to merchandise ? 

These two questions involve substantially all the other ques- 
tions, that relate to the usury laws ; for if perfect freedom as to 
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the price of money neither injures the public nor individual 
borrowers, any more than the same freedom in relation to mer- 
chandise, then Mr. Bentham is right. 

If, on the contrary, this freedom would be injurious to the 
public, or so generally to borrowers, as to call for protection 
from the law, then it is equally clear that he is wrong. I say 
it is equally clear that he is wrong, if the latter supposition is 
true, because no one admits the evils, and complains of the 
remedy. The complaint is not, that usury laws, as they now 
exist in England, do not constitute the best remedy for the 
supposed evils, but that the supposed evils have no existence. 
All that I shall attempt to show, therefore, is, that these evils 
always have existed and probably always will, unless checked 
by some legislation of some kind or other. If any discovery 
of a better remedy, than that resorted to by nearly all the civi- 
lized nations of the world, should be pointed out in this inven- 
tive age, let the new remedy be applied. Until such discovery, 
the old remedy must be deemed the best, if the evils com- 
plained of really exist. 

The little book of Mr. Bentham, on this subject, was one of 
the first, if not the very first, that contains a systematical attack 
upon the whole policy of the usury laws. 

No reformer before his day was bold enough to recommend 
so wide a departure from the legislation, which ancient and 
modern nations have been obliged, sooner or later, to resort to. 
Adam Smith dealt pretty freely with many of the usages and 
much of the legislation of his own and other countries. But, 
intelligent and fearless as he was, he expressly admits the ne- 
cessity of the laws in question. When Mr. B. therefore un- 
dertook the arduous task of showing, that all mankind were wrong 
in the conclusion, to which they had arrived, one would have 
supposed that at least he would, from a regard to his own repu- 
tation, have informed himself, upon what questions the policy 
of those laws depended. At the present day, at least, it will 
be admitted, that they mainly depend upon the two which I 
have stated; yet, from the beginning to the end, Mr. B. 
nowhere states either formally or substantially, either of these 
questions. I have given the substance of his book, so far as it 
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relates to the laws against usury. In letter 10, he undertakes 
to ascertain the grounds of the prejudices against usury. This 
attempt I shall remark upon by-and-by. The other letters may 
have a bearing upon the subject, but so remote, that at my time 
of life, ] am unable to discern it. 

Still I hear (he advocates of free trade in money matters ex- 
ultingly refer to Mr. Gentham’s book, as settling all the diffi- 
culties, which surround this intricate and perplexing question. 
All I ask of the public is, to read this book, after first deciding 
in their own minds, what the questions are, upon which the 
policy of those laws depend, and if they find those questions 
any where stated or discussed, | have been unfortunate enough 
to overlook the page which contains it. 

I shall take but a brief view of the subject, because nothing 
but brief views on any subject, in this busy age, stand a chance 
of being read, and also because I hope to provoke a discussion 
of the important questions, which it involves, by those better 
informed than I pretend to be. 

Ist. I think I cannot be mistaken in saying, that the first 
question, upon which the policy of these laws depends, is, 
whether it would or would not be injurious to the public, to 
allow money to become the subject of unrestrained traffic, like 
any other article. If such a traffic would not injure the public, 
then one of the reasons, which has been supposed to exist, is 
removed. If it would, then all will agree, that they ought to 
be reinvested with their original security. 

How is it to be decided, that such a freedom would injure 
the public? The answer is a very plain one. If such a free- 
dom from restraint would inevitably increase the average rates 
of interest, it would be a serious evil to the community. If its 
tendency should be to reduce the rates, below what they 
formerly were, when the usury laws remained in force, it would 
be a blessing. If, on the other hand, they neither increased nor 
diminished the rates, then so far as the public is concerned, 
the restraints ought to be entirely withdrawn, because all penal 
laws are odious, and when they have no effect of any kind, are 
also useless. 

The advocates of the free trade principle, at least those with 
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whom I have conversed, agree, that, so far as the public is 
concerned, the whole policy of the laws depends upon the 
questions I have stated. They consequently contend very 
earnestly, that the rates of interest would be lower, if the 
restraints were all thrown off, than they now are, under the 
partial restraints that remain. ‘Those who contend for this 
effect from a total repeal, are principally money lenders, men 
who are interested in keeping up the rates as high as possible. 
I have had some difficulty, in discovering what should induce 
men to wish for the repeal of a law, which, as they say, is sure 
to lessen the income or interest of their money ; still as I know 
many of them to be conscientious and upright men, I have never 
questioned their sincerity, although it is a sincerity, very liable 
to be turned wrong end foremost. 

I cannot find that Mr. B. anywhere discusses this question, 
but he repeatedly states opinions, from which others of his 
school infer, that he thought that the usury laws have a ten- 
dency to increase the rates of interest. I draw precisely a 
contrary inference from all that has a bearing on the subject. 
For instance, in his 2d letter, p. 13, he states, “And in Hindos- 
tan, where there is no rate limited by law, the lowest custom- 
ary rate is 10 or 12.” “In Constantinople, in certain cases, 
as I have been informed, 30 per cent. isa common rate. Now, 
of all these widely different rates, what is there that is intrin- 
sically more proper than another ?” 

He had previously stated, that in Ireland it was 6, and in 
the West Indies 8 percent. If Mr. B. contends that 30 per 
cent. is intrinsically as proper as 6, he does not agree with most 
other advocates of the free trade system, that high rates are 
injurious to the public—for if they are injurious to the public 
they are not proper. 

But can it be seriously questioned, by any practical man, 
that high rates are injurious to the public? 

Mr. Bentham, in p. 14, says, “ For him, who takes as much 
as he can get, for any other sort of thing, an house, for in- 
stance, there is no particular appellation, nor any mark of dis- 
repute ; nobody is ashamed of doing so, nor is it usual, so much 
as to profess to do otherwise. Why aman, who takes as much 
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as he can get, be it 6 or 7, or 8 or 10 per cent. for the use of 
his money, should be called usurer, should be loaded with an 
opprobrious name, any more than if he had bought a house with 
it, and made a proportionable profit by the house, is more than 
I can see.” 

Why a man always has been, and always will be, loaded with 
an opprobrious name, who takes as much as he can get for his 
money, I will consider, when I come to remark upon the fair- 
ness of the bargain, between the lender and the borrower. At 
present I cite this passage as the foundation of the notion, that 
money is to be treated like an article of merchandise, and that 
in both cases, it is right to take all that the lender or seller can 
get. My view of the subject, both as it regards its effects upon 
the public and upon the borrower, is, that money is unlike any 
other article, and so unlike it that the possessor has neither the 
legal nor the moral right to take for it all that he can get. Mr. 
B. seems never to have given a moment’s attention to the dif- 
ference between money and merchandise. I will endeavor to 
point out what he says he cannot see. 

In the first place, all merchandise is, in some form or other, 
the product of individual Jabor or skill. The farmer who 
produces an hundred bushels of wheat, the manufacturer who 
fabricates his bale of cloths, and the mechanic who constructs a 
ship, become the absolute owners of the products. Their right 
is unqualified, for they are not produced for any specific pur- 
pose, but originating solely in individual labor, they are to be 
used solely to gratify individual caprice or individual love of 
gain. When the original producer sells them, he conveys all 
his right to dominion over them, and all this right and dominion 
over them passes with the article, into whose hands soever it 
may come. ‘The original or any subsequent owner may de- 
stroy them if he pleases, and neither the public nor any other 
individual has aright tocomplain. So absolute is his right, that 
even the government cannot take it from him for public use, 
without making an adequate compensation. 

On the other hand, money is not originally the product of 
individual labor or skill, but is brought into existence by the 
government. ‘The metallic currency must pass through the 
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mint, or receive in some other way the sanction of the govern- 
ment, before the character of money is impressed upon it. Our 
paper currency is the creature of State governments, who au- 
thorize certain agents of theirs called banks to issue certain 
amounts. ‘Thus the origin of the metallic and paper cur- 
rency, is with the government of the country. 

2d. The object of these products of the government is as 
different from the products of individual labor, as is their origin. 
The object is a specific one, to benefit the common country, at 
large, by affording a medium for facilitating the exchange 
of all the commodities, in which nien usually deal. It is sent 
out as an instrument to represent the value of all other articles. 

Its main object then was for the public good, as a currency to 
which all men might have access. It was never intended as 
an article of trade, as an article possessing an inherent value of 
itself, any further than as a representative or test of the value 
of all other articles. It undoubtedly admits of private owner- 
ship, but of an ownership that is not absolute like the product 
of individual industry, but qualified and limited by the special 
use for which it was designed. The first purchaser, from the 
mint or the bank, of a portion of this currency, purchased with 
a knowledge, that it was the currency of the country, and that 
it was designed for that particular purpose. All the title, which 
he acquired by the purchase, was to use it for his own benefit, 
provided he did not interfere with the main object of its crea- 
tion, to wit, a currency. It is analogous to the use, which in- 
dividuals may make of any other property, created for public 
purposes. A public or navigable river is undoubtedly the 
property of the public, destined for specific purposes and uses. 
An individual, one of the public for whose use this public 
river or other highway was intended, may acquire a particular 
kind of property in it. He may use it in any way, that does 
not interfere with the grand object of all highways, but if he 
exceed that object, and undertake to prevent others from using 
it, in the same manner, he exceeds his right. ‘The owners of 
the land adjoining a highway are the owners to the centre. If 
a mine should be discovered under it, they alone could claim 
it. But this private right must be so used, as not to interfere 
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with the travel of the public. Many other modes of illustrating 
the limited nature of individual title to the currency of the 
country, will occur to every one. 

Can an individual owner of a portion of the currency use it 
as he pleases, without regard to the object of its creation ? 
The individual producer of the 100 bushels of wheat may 
throw it into the sea if he pleases, and neither the government 
nor any individual has a right to complain. But suppose forty 
or fifty capitalists should buy up all, or nearly all the metallic 
currency of the country, (which it is in their power to do) so 
that all the paper currency must of necessity be withdrawn 
from circulation, and consequently all the business of the coun- 
try come to a stand; suppose they should insist upon their 
right to use it as merchandise, and keep it locked up in their 
warehouses, would any lawyer among us say, that they had 
either the legal or the moral right so to do? 

In a general sense, the government has the right to pre- 
vent an individual from using any property, over which, ac- 
cording to common parlance, he has an absolute right, to the 
injury of the public. But this is a general power, to be exer- 
cised by general laws, and in no other manner. It is wholly 
unlike the case supposed, for until those general laws are 
enacted, the individual may legally use his property, in any way 
he pleases. But the right, which the government has to the 
currency, is not a general right to pass all laws required by the 
public good, but a specific interest in the thing itself, which con- 
stitutes the currency. ‘Lhe public is a partner with the indi- 
vidual. It has a joint interest in the thing itself, and an un- 
doubted right to restrain the individual from using it, except for 
partnership purposes. ‘The elder right is in the public, and the 
individual purchased merely the power of using it, subject to 
the elder right. 

Again, the inherent and inseparable qualittes of money are 
different from those of any other article. It possesses a power, 
which no other commodity does or can possess. It is beyond 
the ability of individuals or of the government, to confer that 
power upon land or merchandise. ‘The government possesses 


the power of converting lead or rags or silks into a currency, 
29* 
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but the moment that is done, the lead or rags or silks be- 
come money, and this superadded character, conferred by the 
government, clothes them with a power, different in kind, and 
greater in degree, than can exist in any other article without 
that character. 

This power is separate and distinct from the value. One 
hundred dollars in land possesses as much value, as one hun- 
dred dollars in gold, but much less power. The land, though 
of the full value of one hundred dollars, will not, like money, at 
all times and in all places, command one hundred dollars value, 
in any of the thousand different commodities, which its owner 
may want. ‘This power, to command every thing else, does 
not exist in the gold or the silver or the paper, constituting the 
materials of money, but it arises out of the act of the govern- 
ment which impresses the character of money upon it. Should 
the government ordain, that certain peculiar shells should con- 
stitute the currency and be a lawful tender in payment of 
debts, that currency would possess the same power, though 
probably not the same value, as gold and silver. ‘The power 
of money, then, over every other article, arises out of the 
artificial character given to it by the state, and not out of the 
qualities of the material, of which it is composed. This power 
consists mainly in its convertibility, in the facility, with which 
it may be exchanged for any other commodity. If an indivi- 
dual should invent a machine, capable of performing what no 
other machine could perform, not only would the materials, of 
which it might be composed, be his property, but its powers 
and capacities would also be his. ‘The law would protect him 
in the enjoyment of this latter species of property, and prevent 
any other individual from constructing or using a similar one, 
without his consent. This power and capacity, being the fruit 
of individual skill, become the subject of individual right and 
property. In theory, therefore, it would seem, that the power 
of money, being the fruit of the industry and skill of the gov- 
ernment, would necessarily become the property of the gov- 
ernment. But in point of fact, this power was conferred ane 
it, for the benefit of the public, and becomes the property and 
right of those, for whose benefit it was invented. 
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In the next place, it must be admitted, that power thus con- 
ferred upon the currency by government, is not only different 
in kind from the power, which the ownership of other commo- 
dities confers, but that it is almost unlimited in extent and de- 
gree. This extent of power arises out of the facts, that money 
is indispensable to the business of every man in the community. 
It being the representation of the value of all other articles, it 
is indispensable to the business of all men, because every man 
must deal in some one or other of those articles. When I say 
indispensable, I do not mean useful, convenient, or desirable, 
but indispensable in its strictest sense ; for a man, who is de- 
prived of access to money entirely, must stop his business, 
Should he resort to a barter trade, he would find so much of 
his time consumed in making his exchanges, and so many other 
obstacles to encounter, that a rival in the same business, who 
could command a sufficiency of money, would undersell him. 

Money, then, is the subject of want to every man in the com- 
munity, and of a want so pressing as to be indispensable. 

Money is as indispensable to every man, as a license would 
be in a given case. Suppose, in a case of war or some other 
exigency, that the government, for purposes of revenue, found 
it necessary to enact a law, that no business of any kind should 
be transacted, without a license first obtained, and that the 
price of this license should be governed by the amount of busi- 
ness to be transacted; suppose, also, that this law should be 
rigidly enforced; it is easy to see, in the case supposed, that 
without a license, no man could continue his business, in other 
terms, that the license would be indispensable. 

The currency is this license, provided by the government, 
(not for the purpose of revenue, but), to enable all men to 
transact their business. 

No other article can be named, which is indispensable to the 
business of every man; consequently, in this particular, money 
is totally unlike any thing else. It is also unlike all other com- 
modities in this, that there is no one article, that is made the 
subject of trade, which every man has any occasion for. On 
the contrary, select any one we please, and we shall find, that 
comparatively but few persons are in want of it. The variety 
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of studies and occupations is almost as great, as the variety of 
commodities. Each man wants only that in which he deals. 
Even provisions and clothing consist of a great variety of kinds, 
and scarcely one can be selected, which all men want, and no 
one that is indispensable. In case of a scarcity of one, others 
will be substituted. ‘This difference, between all other com- 
modities and money, is very material, for money, being not only 
the subject of want, but indispensable to all men, a scarcity is 
felt by all men: like diseases of the blood, it not only affects 
the heart and the other vital organs, but the remotest extremi- 
ties. No portion of the system can escape its contagious influ- 
ence. 

A scarcity, then, in any one of the subjects of trade, affects 
but a few, and that few in but a slight degree, because other 
articles can be substituted. If prices should rise considerably 
above the market value, in ninety days, importations from Eu- 
rope would supply our wants, at least, if not reduce the price. 
There is always a physician at hand, for the diseases of trade. 
But a scarcity of money cannot be cured by substituting some- 
thing else. Money and nothing but money will supply the 
wants of individuals. Nor will a supply from abroad cure a 
disease of the currency arising from scarcity, as in the case of 
merchandise ; for the owners of the latter article send it when- 
ever prices are highest. But the owner of money is governed 
by a different rule. In general, he keeps it under his own eye. 
He prefers loaning it to men and upon security, well known to 
him. He may be willing to invest in the stocks or lands of a 
foreign country, but very rarely does a capitalist send his money 
to a foreign country, to loan to individuals. He has to encoun- 
ter the double risk of the solvency of his agent, as well as that 
of the borrower. For many years, money has commanded 
from twenty to thirty per cent. in many of the western States, 
upon landed security, while it has been abundant in England 
and Holland at three and four. 

There is another point of view, in which money is unlike 
other articles. It is this, that a scarcity in the latter rarely 
ever occurs, a general scarcity never; I say never, because, for 
the last forty years, I never knew a general scarcity of all arti- 
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cles, and but a few instances, in any one article. But the 
scarcity of money has been the theme of general complaint. It 
has existed, (either real or artificial), as long as the oldest of us 
can remember, and the reason is found in the fact before stated, 
that it is indispensable to the business of every man. 

Another essential difference, between the two subjects under 
consideration, consists in the facility of creating an artificial 
scarcity of the one, and the difficulty, if not impossibility, of 
creating such a scarcity, in relation to the other. 

Money is concentration, in its very nature. Its home is the 
pockets of the few. Under the free trade system, this concen- 
trative quality would naturally increase. Merchandise, on the 
other hand, is diffusive. ‘The object of its creation is distribu- 
tion and consumption. Without this consumption, trade could 
not exist, and its natural effect is, that merchandise of all kinds 
is found in great abundance all over the country. Whena sale 
of goods, of any kind, takes place, they part from their owner, 
never to return again. ‘They abide but a short period with no 
one but the ultimate consumer. Money, on the other hand, is 
loaned, not sold, and it returns to its owner, invigorated with 
additional power, by an increase in its amount. This tendency, 
in merchandise, of diffusion among the many, and in money, of 
concentration among the few, prevents an artificial scarcity in 
the one case, and facilitates it in the other. 

There are other facts, which increase the difficulty on the 
one hand, and entirely remove it on the other. The specie 
currency of the country, if I mistake not, is estimated at about 
40,000,000 of dollars; the paper at about eight times that 
amount, or 320,000,000 ; while the subjects of trade are sup- 
posed to be at least ten times the latter amount, or thirty-two 
thousand millions of dollars. To attempt to create an artificial 
scarcity, in all the various subjects of trade, therefore, would 
be little short of madness. 

All, that the most visionary would deem practicable, would 
be, to effect an artificial scarcity in some one article. Suppose 
flour should be selected, and a few wealthy capitalists should 
buy up two or three millions in value of that article. Two 
hundred thousand dollars in flour cannot well be concealed in a 
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pocket-book or in a vault. ‘The attempt would of course be- 
come generally known, and probably never repeated. Nine 
tenths of the people, rather than such a combination should 
succeed in raising the price, would substitute some other article. 
If there should be a partial advance, the evil would be very 
limited in duration. But the fact, that such combinations do 
not exist to any extent, and never have, is sufficient proof, that 
they will not exist in future. I suspect, that the truth of the 
case is, that there is more danger of loss, than chance of gain, 
by such experiments. Flour is a perishable article. Almost 
all kinds of merchandise are subject to great fluctuations in 
price. Importations, to supply the quantity hoarded up by 
speculators, would soon follow, and prevent the occurrence of 
the threatened evil. 

The facilities, however, in the case of money, to produce an 
artificial scarcity, are much greater. I do not mean to affirm, 
that even in respect to money, such a scarcity has ever been 
produced. All I mean to say is, that it may be produced with 
much more ease, than in relation to any other article. Thus, 
if a few large capitalists should control 10,000,000 of dollars of 
the specie currency, the banks would be obliged to withdraw 
from circulation say 80,000,000 of dollars of the public cur- 
rency. ‘This, of itself, would, under the free trade system, at 
once raise the rates of interest up to twenty or thirty per cent. 
In fact, there seems to be no need of any action on the part of 
the capitalists. All that is necessary is to pretend that a scar- 
city exists, and what means have the public of ascertaining the 
truth? But in the case of merchandise, the fact of a real scar- 
city, or a pretended one, can be much more easily ascertained. 

But in relation to the subject of scarcity, money differs essen- 
tially from merchandise, not only as it regards the facility of 
creating it, but in its consequence when created. 

Suppose a stranger, upon entering a foreign country, should 
find a small portion of the people afflicted with a slight disease, 
of short duration, and which visited them every ten or twenty 
years ; that this disease occasioned but little pain and no deaths ; 
would he consider it among the leading calamities of life, or 
even as a very serious evil ? 
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Suppose, however, that in the next country, which he vis- 
ited, that he found nearly every man, woman and child in deep 
distress ; all writhing under severe pain, some in the agonies of 
death, and many gone to the tombs of their fathers. Suppose, 
that he should be told, that the disease, which caused all this 
suffering, was produced by a want of food ; that it visited them 
nearly every year, and that the want of food was occasioned by 
the government allowing individuals to buy up all the provis- 
ions, which had been deposited in the granaries for public use, 
and to impose such exorbitant prices, that few if any were able 
to supply themselves with the necessaries of life, would he not 
be apt to rank this among the real calamities of life ? 

The difference, between the extent and degree of suffering 
in the two imaginary cases, is no greater than between that 
occasioned by a scarcity (real or pretended) of any one of the 
articles of merchandise, and a scarcity of money. In the case 
of a scarcity of merchandise, very few are affected at all; that 
few, in a very slight degree, for a short period, and the disease 
happens once in ten or twenty years. But in the case of money, 
it goes home to the business of every man, rich and poor. It 
pinches all—it ruins many ; and what is its worst feature, it is 
of frequent occurrence. What would be the opinion of any 
man of common intelligence, of the wisdom of that govern- 
ment, which, after providing a supply of food for the wants of 
the whole, and at the expense of the whole, should, instead of 
fixing a reasonable price, which should enable all to command 
a portion, convert it into an article of trade and speculation, and 
thereby defeat the whole object of such an institution? The 
currency was created by government, at the expense of the 
whole, and for the good of the whole. It is as necessary to the 
wants of business, as food to our physical wants. Once allow 
it to become an article of merchandise, and you effectually 
starve the business of the country. 

It will be perceived, that my object thus far has been, not so 
much to sustain the policy of the usury laws, as to show how 
totally unfounded is the basis of the opposite reasoning, that 
money is like any other article of merchandise, and therefore 
any lender has a right to take all that he can get. 
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I have attempted to show, that it is unlike merchandise, in 
the following essential features. 

Ist. ‘That money is the creation of government, merchandise 
of individual industry. Its origin is therefore different. 

2d. That the odject of government, in creating money, was 
as a currency for the convenience of all, whereas the object of 
the product of individual industry is the advantage of the indi- 
vidual alone. 

3d. That the title of an individual to merchandise is abso- 
lute, the public having no interest in it; but that his title to a 
portion of the currency is qualified, he having no legal, at least 
no moral right, to prevent the object of its creation. 

4th. That money differs from all merchandise in the power, 
which is inseparable from it ; that this power was conferred upon 
it by government, and that it is the right and duty of the gov- 
ernment, to see that a power, imparted for the general good, 
shall not be perverted to the injury of the public. 

Sth. That this power is the necessary consequence of the 
character imposed upon it by government, money being the 
only instrument of exchange, and therefore indispensable to the 
business of all. 

6th. That money being generally in the hands of the few, 
the facilities for creating an artificial scarcity are much greater, 
than for creating an artificial scarcity of merchandise. 

7th. That the consequences of scarcity of money visit all 
men, whereas a scarcity of any particular article of merchandise 
affects only the few, who deal in that article. 

8th. That in point of fact, a scarcity of money, real or pre- 
tended, is very common ; whereas a scarcity of merchandise is 
very uncommon. 

If I am correct in the facts enumerated, instead of being called 
upon to point out the particulars, in which money differs from 
merchandise, I may well ask the advocates of the free trade 
doctrine, in what particulars it resembles merchandise? I con- 
fess for one, that | am unable to perceive. 

There is another argument, used by Say, quite as unsound, 
as the one I have already noticed. It is this, that usury laws 
have a tendency to keep up the rates of interest, because the 
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lender, who violates those laws, will make the borrower pay for 
the additional risk he incurs. I should not have noticed what 
I consider is not even a plausible argument, were it not for the 
fact, that I find it in the mouth of every free trade man, with 
whom I converse. ‘This, and the one already considered, are 
about all the weapons, which their armory contains. ‘The 
easiest way to dispose of it is, to admit the fact, that when a 
lender does violate the law, he indemnifies himself for the risk 
of that violation. Does this prove that usury Jaws have a ten- 
dency to increase the rates of interest?) What would, not only 
that individual, but, all other individuals have taken, in the 
absence of usury laws? In the absence of that salutary moral 
restraint, which comes powerfully to the aid of those laws? 
This argument makes it a matter of reasoning, whether these 
laws had that effect or not. ‘The free trade reasoners seem to 
have a slim opinion of facts and experience. All, that the case 
put by Say proves, is, that in that one case, the lender indem- 
nifies himself for the additional risk ; but he forgot to state, that 
where there was, in England, one case of violation of the law, 
there were ninety-nine of conformity to it. Suppose, for a 
moment, that the fact is, not as 1 know, but as from my own 
experience under both systems, I believe it to be, that in Eng- 
land and in this country, under those laws, take all the contracts 
for the loan of money together, there is not one case in a hun- 
dred of an excess of the legal rate. In Rhode Island, banks 
are very numerous, in town and country. Nearly all the loans 
were from the banks at the legal rates. No bank, to my 
knowledge, ever dared to exceed that rate, because a forfeiture 
of the debt might be the result, and that forfeiture, the directors, 
who should have violated the law, would have had no right to 
have charged to the bank, but would have been obliged to have 
shouldered themselves. They therefore run a great risk of 
detection, and, in case of escape, they would have made nothing, 
but their portion of the excess as stockholders. The law, 
therefore, was a perfect protection for all borrowers from the 
banks. While those laws were in force, therefore, and the 
banks were obliged to loan at the legal rate, few men borrowed 
at all from out-door lenders, and nobody in good credit would 
VOL. XVII.—NO. XXXIV. 30 
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give more than 6 per cent., so long as he could hire of the 
banks at that rate. ‘The consequence was, as I believe it al- 
ways has been in England, that out of all the contracts made, 
not one in a hundred exceeded the legal rate. Suppose, then, 
that I am correct in this proportion, it follows, that if there were 
one hundred loans, of $100 each, ninety-nine of them at 6 
and one at 12 per cent., that the average rates in Rhode Island, 
under those laws, was six and one sixteenth per cent. ‘The 
question is wholly misstated by Say, for instead of inquiring the 
effect of usury laws upon lenders generally, he inquires what 
their effect is upon the one man in a hundred, willing to incur 
the risk of their violation. A fair test of their effect is, to 
ascertain the rates in general, that is, the average rates, upon 
the whole capital loaned, in countries with and in countries 
without these laws. Perhaps, a still better test is the average 
rates in the same country, under the different systems. By 
that test, 1 am willing that the question shall be decided. 

In Rhode Island a virtual repeal of those laws took place in 
1817. From that period to the present time, a gradual increase 
has taken place. Directors of banks, finding themselves free 
from the personal responsibility of a forfeiture, began the free 
trade music by shaving drafts. ‘They were not bold enough, to 
take excessive interest upon notes, for a considerable period, 
but excessive interest, by way of charging the difference of 
exchange upon drafts, was so pleasing an employment, that 
they had but little left for notes. Money became scarcer and 
scarcer upon notes, but generally abundant upon drafts, till at 
length, the exactions of some few of them, (there were several 
honorable exceptions) became the subject of universal com- 
plaint, and the legislature interfered by a law, which I hope 
the good sense of the people will second them in enforcing, 
with the utmost strictness. This is the result of the free trade 
system in Rhode Island. If I have fallen into any error in this 
statement, there are those around me, better informed than I 
am, able and willing to correct it. What the result has been 
in Massachusetts, | am unable to state, except from information 
too vague to rely upon. 

In New York, a loop-hole, just large enough to escape 
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through, has admitted all the evils of the free trade system. 
No one pretends, that since the relaxation of these laws, the 
rates are lower than formerly. 

In these three instances of relaxation, New York, Massa- 
chusetts, and Rhode Island, I believe, all business men will 
agree, that, for some reason or other, interest has increased. 
No doubt the lenders will attribute it to other causes. 

Say informs us, that in ancient times, the more severe the 
penalties, the higher were the rates; but he furnishes no facts 
to justify his opinion. On the contrary, the only fact he does 
state, refutes the whole proposition. He says, that letters 
patent are still extant, authorizing the Jews to loan at 86 per 
cent. per annum. Here then is the customary rates, in that 
reign, under the free trade system. ‘There was no indemnity 
for the risk of violating the law, because those rates were au- 
thorized by law. Previous to the reign of Henry VIII. the 
customary rates were 40 percent. ‘The taking any interest 
was then denominated usury. In the 37th of Henry VIII. the 
rates were established at 10 percent. They were reduced, 
from time to time, until the reign of Anne, when they were 
established at 5 per cent, and so continue until the present 
day. An excess of that rate subjects the lender to the for- 
feiture of the debt, and an additional forfeiture of three times the 
amount. ‘These penalties are of great severity, and according 
to Say, ought to have increased the rates of interest. But how 
is the fact? Why, that the people have conformed to those 
rates, as they were successively reduced, and, instead of a 
general increase—in what country in the world, (except per- 
haps Holland), are the rates so low as in England ? 

Hindostan, Mr. Bentham states, is a free trade country ; and 
he explicitly admits, that the lowest rates there are from 10 to 
40 per cent. The usual rate, I believe, is about 20. 

China is practically, and, I believe legally, under a similar 
system. A very intelligent merchant, for many years a resi- 
dent in that country, informs me, “ that in China, the inhabi- 
tants may be classed into the very rich, the middling, and the 
very lowest. The rich are very few compared to the middling. 
They usually possess an ensign of office, but are not allowed 














352 On the Usury Law. [July, 


to exercise any of its duties, so long as they pursue other avo- 
cations. ‘This distinction protects them from the impositions 
of the petty officers of the government. In China, there are 
no laws limiting the interest of money, or none that have any 
effect. ‘The rate of interest is very high, varying from 12 to 
30 per cent. ‘Those who are reputed rich, and can have great 
influence with government, can borrow at a comparatively low 
rate ; whilst the middling class, comprehending the tradesmen, 
the mechanics and the manufacturers, pay a very high rate. 
A silk manufacturer, wishing to execute an order for one thou- 
sand pieces of satin, must borrow, in order to pay for coloring, 
weaving, &c. This will consume about three months, and it 
is very common to pay & per cent. a month for such operations. 
Mechanics and middling class merchants, in general, pay 2 per 
cent. a month. For small sums, 3 per cent. a month is very 
common. Money shops, as they are called, are numerous. It 
is common for those, who do not own shops, to send their 
money to them to be loaned. ‘There are many lenders, who 
come to Canton, from other provinces, and lead money in large 
sums. ‘They live in a penurious manner, and are called blood- 
suckers.” 

‘¢ From this description of their system, it may be perceived, 
that the middling class are always kept in a state of depend- 
ence, the profits of trade, manufacturing and labor, being ab- 
sorbed by the few, who control the property.” Here then is 
another tendency of the free trade system to lower the rates of 
interest. 

Mr. Bentham has written a chapter upon the grounds of the 
prejudices against usury. These prejudices, according to him, 
originated in two facts, one, the saying of Aristotle, “ that money 
is naturally barren ;” and the other, the religious prejudices 
against the Jews. ‘The supposed saying of Aristotle, he chooses 
to understand in a literal sense, “ ‘That notwithstanding the 
great number of pieces of money, that had passed through his 
(Aristotle’s) hands, and notwithstanding the uncommon pains 
he had bestowed on the subject of generation, he had never 
been able to discover in any one piece of money, any organs 
for generating any other such piece.”” Did Mr. Bentham in- 
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tend to impose upon his readers a belief, that such was Aristo- 
tle’s meaning? He surely could not have believed it himself. 
Yet, strange as it may seem, this construction has gone into the 
books of the free trade writers, and some others, and the money 
lenders profess to believe it. The obvious meaning of this 
brief sentence is merely to express the common opinion then, and 
the common opinion now, that the lender of money ought not to 
be encouraged, because he produces nothing, which is literally 
and substantially true, notwithstanding the labor of the modern 
theorists to prove the contrary. The hirer, by his own industry, 
aided by this instrument called money, may produce a ship, or a 
thousand bushels of wheat, and thereby add to the previous stock. 
But the lender produces nothing. His money was the instrument, 
which assisted the hirer to produce the ship or the wheat. So 
would the loan of a plough, a saw, or any other instrument, 
have been of service to the borrower, but that does not consti- 
tute the plough the producer of the wheat, or the saw the pro- 
ducer of the ship. Nor is the loaner of money any better en- 
titled to the merit of being a producer, than would be the loaner 
of a plough or a saw. ‘The plough is an instrument, that aids 
in but one purpose ; the saw, is an instrument that aids in many 
purposes, and money an instrument that aids in all; hence its 
commanding power. 

This was the meaning of the phrase of Aristotle, “ that mo- 
ney is naturally barren.”’ 

Mr. Bentham is quite as unfortunate in his next attempt, in 
which he attributes the early usury laws to the prevailing pre- 
judices against the Jews. 

Chesterfield informs us, that there is but an inconsiderable 
few, even among the intelligent, who think for themselves. 
This is undoubtedly true, in relation to what they are not im- 
mediately interested in. ‘That but very few men ever thought 
of this false and absurd statement of Bentham’s, is undoubtedly 
true. It has been taken entirely upon trust. 1 hope the com- 
munity, before they take more of this Bentham paper, will re- 
quire as many indorsers, as money lenders usually do. 

Mr. Bentham is obliged to admit, that nearly all the civilized 
nations of the world, ancient and modern, have passed laws 
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against usury. The existence, then, of such laws, is admitted, 
and the only question is, why they were enacted. Mr. Ben- 
tham says, on account of the prejudice against the Jews. Now, 
in point of fact, in all or nearly all the nations, that ever resort- 
ed to such laws, the free trade system prevailed centuries be- 
fore usury laws were thought of. What nation ever enacted a 
penal law, until the evil existed? Penal laws are among the 
last species of legislation resorted to. The law of Athens, 
until a pretty late period, was that “‘ a broker shall demand no 
more interest money, than what he agreed for at first.” 

Say says, that marine interest in Athens was 60 per cent., 
while in ordinary cases, it was commonly not more than twelve. 
It is not my purpose, to do more on this point, than to show 
how utterly groundless is the assertion of Bentham, that usury 
laws grew out of prejudices against the Jews. This is accom- 
plished, by merely stating, what every man must at once per- 
ceive the truth of, that the Grecian and Roman laws could not 
have originated in a prejudice of that kind. They first tried 
the free trade system, as almost every other nation, ancient and 
modern, did; they found that the money lenders were exor- 
bitant in their demands ; that the power of money, at 30 and 
60 per cent., concentrated all the wealth in the hands of a few, 
to the ruin of the industrious of every trade and profession. 
This was the experience of Rome and of Athens, and so severe 
was that trial, and experience, that in the former the state was 
convulsed by the revolutions, produced by the exactions of the 
usurers. 

Try the same free trade system in this country, and if we 
do not in twenty years create a war against property, generally, 
then I shall conclude, that no reliance is to be placed upon 
history and experience. 

It was not on account of prejudices against the Jews, then, 
that the Greeks and Romans resorted to these restraining laws, 
for, if Iam not very much mistaken, they had few or no Jews 
among them. 

In Modern Europe, the Jews were to be found in almost 
every city, and it is probably true, that a considerable portion 
of the money was monopolized by them. But what but ex- 
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cessive interest enabled them to monopolize it? What created 
the prejudices against them, but the very practices now at- 
tempted to be legalized in this country ? 

But upon what authority, does the assertion of Mr. B. rest, 
that these prejudices occasioned these laws? Upon this point, 
the opinions of ancient judges vary, some of them contending, 
that by the early laws the Jews were permitted to take usury, 
(all interest was then considered usury), and that the prohibi- 
tion extended only to the Christians. Some of the ancient 
statutes refer to the Christian brokers. Ord says “in the time 
of Edward I., Edward Il. and Edward III. many commissions 
were granted to inquire of Christian usurers, and many were 
indicted,’ &c. 

But, be the object of the early statutes what they may, both 
the Jews and Christians did take from 40 to 100 per cent., and 
the natural question is, what enabled them to exact such un- 
conscionable rates? Was it the power of the Jews personally ? 
They were a proscribed sect. Even to this sect, the Chris- 
tian did pay these unchristian rates. The reply is too obvious, 
it was the power of the money—and the fact admitted by Ben- 
tham proves incontestably, that, through all time, money has 
possessed the power of dictating its own terms. Money was 
probably as plenty then, in proportion to the amount of business, 
as at the present time. It was not the scarcity, it was not the 
influence of the Jews, but it was the inherent and absorbing 
power of the money itself, that governed and controlled the 
whole business of those early nations. All Mr. Bentham’s facts 
are directly opposed to this theory. 

The statute of Anne, enacted about 130 years ago, and now 
in force, is, if 1 may use the expression, a perfect statute. Its 
preamble bears upon this question: “* Whereas the reducing of 
interest to ten, and from thence to eight, and thence to six in 
the hundred, has, by experience, been found very beneficial to 
trade, and improvement of lands ; and whereas the heavy bur- 
den of the late long and expensive war, hath been chiefly borne 
by the owners of the land of this kingdom, by reason whereof, 
they have been necessitated to contract very large debts, and 
thereby, and by the abatement in the value of their lands, are 
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become greatly impoverished ; and, whereas by reason of the 
great interest and profit of money made at home, the foreign 
trade has been neglected,” &c. 

The practical men of that day found, what we now find, that 
at 6 per cent., the lenders of money, on the whole, become 
rich faster than any other class. 

Mr. B. frequently intimates that it was a prejudice against 
the rich, which in part occasioned these laws. ‘Then they did 
get rich. But it is somewhat unlucky as an argument. Have 
the kings and nobles of England, of France, of Russia, and of 
nearly all the despotic governments of Europe, ever been ac- 
cused of passing laws against the rich, by any other man than 
Jeremy Bentham? The real truth is, that this feeling, which 
he calls prejudice, is the result of the moral instinct of mankind. 
It existed in full force, among rich and poor, learned and ignor- 
ant, republics and monarchies, wherever a human bosom was 
found, endued with the knowledge of right and wrong. It ex- 
ists now to this day in this country and in every country on the 
globe. I appeal to the feelings of every man in the communi- 
ty, whether any man, who lives by habitually exacting exces- 
sive rates of interest, is not considered an extortioner? Does 
he stand as well with the community as men in general ? Why? 
The reason is obvious. The borrower is the slave of the 
lender. Advantage is taken of his necessities. He has no will 
of his own. ‘The terms are dictated by the lender. It is the 
poverty or the necessity of the borrower, that consents, and not 
his judgment. So say all the statesmen of ancient and modern 
days. So say the great mass of lawyers, doctors and clergy- 
men that ever lived. So said the ploughman in the field, the 
mechanic in his shop, and the merchant at his desk, all over 
Europe, Asia, and Africa, and (with the exception of the advo- 
cates of the new light), so say the same classes all over the 
world to the present day. Let us pause, at least, before we 
reverse the vertlict of universal mankind. Let us have diffi- 
dence enough of our own judgment, to examine the grounds of 
this feeling, before we peril our interests on board this free trade 
craft, which, upon every trial, has lined the shore with its 
wrecks. 








1837.] On the Usury Law. 357 


I will therefore proceed to examine the reason, why mankind 
have thus felt, in relation to this interesting subject. If 1 mis- 
take not, it will be found, that the old notion is the true one, 
that the lender takes advantage of the necessities of the bor- 
rower. ‘This brings me to a consideration of the second ques- 
tion, whether the bargain, in the absence of any restraint, is 
usually fair between the patties. 

In the consideration of this question, I hope it will not be 
understood, that 1 mean to cast the slightest imputation upon 
the motives or the general moral character of lenders. On the 
contrary, | have no doubt, that many of them really believe, 
that it is right to take all that they can get. They ought to be 
exempted from blame, because, if they are in an error, they 
have been led into it by writers of acknowledged talent and 
ability. Ispeak not of the motives of the men, but the ten- 
dency and effect of the practice, if once sanctioned by the le- 
gislature. 

They say, as Bentham says, that the law ought to deal with 
money, as it deals with every other article. My answer to it 
is, that when it prohibits above a certain rate, it does deal with 
it precisely as with any other article. Should the law allow 
the lender to impose his own terms, it would deal differently 
with money, from what it deals with every other commodity. 

In every case, and among all civilized nations, the law re- 
quires, as an indispensable prerequisite to every valid contract, 
that the parties should stand on equal grounds. If they do not, 
but one party (no matter to what cause owing) has an undue 
advantage over the other, both common law and common sense 
inform us, that the bargain is void. A married woman can 
make no contract with her husband, on account of the influ- 
ence he has over her. An infant is not bound, because he has 
not sufficient discretion. A debtor, illegally imprisoned, can- 
not bind himself by a contract with his creditor, on account of 
the influence of his desire to escape from prison. Even if the 
imprisonment is legal, a court of equity will see that the terms 
of the bargain were fair. For the same reason, a court of 
equity will look with great jealousy upon a contract made by a 
ward, just after arriving of age, with his guardian, on account of 
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the influence of the latter over the former. A female seduced, 
although she agrees to the dishonor, is not left without protec- 
tion, and heavy damages are generally given. 

In all these cases, the parties agree to the contract, which 
the law pronounces void, because they do not meet on equal 
terms. No matter whether the subject of the contract is land, 
or merchandise, or money. All are treated alike, and all set 
aside, because one party possesses an undue advantage over 
the other. ‘That advantage may arise out of the subject of the 
contract, or out of the existing relations of the parties; but, 
arise from whence it may, if it actually exists, the law sup- 
poses that it will be used, because men generally use all the 
advantages which they possess. I say generally, because there 
are some instances, in which perfectly fair contracts are made 
with wards, with minors, married women, and prisoners in jail. 
There are also some instances of contracts perfectly just, above 
the legal interest, between creditor and debtor. All legis- 
lation must look at the state of things, generally, and experi- 
ence has proved, beyond all doubt, that in all these cases, if 
the party, possessing the advantage, was allowed to use it, with- 
out restraint, in nine cases out of ten, he would be govern- 
ed by no other rules, than the wants of a greedy avarice. It 
is quite a new doctrine to me, that men have approached so 
near a state of perfectibility, that all restraints upon their lusts, 
their ambition, and their avarice, may safely be removed. If 
it is so, I am very grateful for the information ; but until I have 
a little experience, that men in power, unless curbed by con- 
stitutions and written laws, will not overlook the interest of the 
public for their own selfish purposes ; that lust, unless checked 
by salutary, moral, and legal restraints, will not spread misery and 
havoc around it; and, that avarice, in the absence of similar 
restraints, will not fill its insatiable maw, while millions around are 
suffering for food ; I must be permitted to raise my feeble voice, 
in favor of treating all these selfish and extreme passions alike. 
Are they not all equally strong? Does avarice claim for itself 
a milder character, than belongs to the other two? May we 
not reason as plausibly, in favor of abolishing all constitutions 
and laws, restraining the abuse of official power? Is it not for 
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the public good, that power should not be abused? And does 
not the interest of the man in power, in a large sense, consist 
in advancing the public good? And yet does not experience 
prove, that, when men acquire power, the passion called 
ambition prevents their taking and pursuing this large view of 
the subject? It is equally easy to show, in a broad sense, that 
the free trade doctrines are the best for the public, if the pos- 
sessors of money would use it only with a view to the public 
good. But in comes this blind passion of avarice, and urges 
its possessors to use all its magic power, for its own aggrandize- 
ment. 

This I understand to be the principle, upon which all usury 
laws are founded, and not the visionary principles “ imagined ”’ 
by Jeremy Bentham. ‘They proceed upon the principle, that 
money possesses a power, which no other article ever did or 
ever can possess. Is not that true in point of fact? That the 
avarice of the lender will urge him on to exact all that he can 
get? Is not that true in point of fact? That the wants of the 
lender are in general so great, that in nine times out of ten, he 
must have the money at all events? Is not that true in point 
of fact? ‘That the avarice of the lender will in nine times out 
of ten induce him to take advantage of those events? Is that 
denied? ‘That the parties do not stand upon equal grounds, 
any more than a prisoner contracting with his creditor? Is not 
that true? That in dealing for all other articles, men do stand 
on equal grounds? ‘That no man can deny. 

If these facts are denied, I can prove them by volumes of 
testimony. I would take the depositions of the lenders them- 
selves, all of whom know that they are true. 

Am I not correct then in saying, that the usury laws do deal 
with money, precisely as the general law deals with all other 
similar cases? ‘That no law will permit one man to make a 
valid contract with another, in relation to any article, unless the 
judgment and will of both are equally free ? 

The advocates of the free trade system must be driven to 
take their ground. They must admit, that the borrower 7s in 
general a slave to the lender, and under a necessity of complying 
with the terms dictated, and still contend that the law ought to 
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permit such a bargain to stand, or they must deny the fact. I 
give them their choice. ‘They must take one or the other. 
Suppose they deny the fact; I will then bring the general voice 
of the legislators, writers, and the mass of society, in all civilized 
nations, ancient and modern, against them. Bentham himself 
admits, that this is the unanimous verdict of the civilized na- 
tions of the world, and probably that was the very reason, why 
he contended that it was wrong. 

Does not our daily observation demonstrate its literal truth ? 

Why is the borrower of money the slave of the purchaser, 
and why is the purchaser of every other article, as free to judge 
for himself as the seller? Why can the purchaser of goods 
always purchase upon his individual credit, when the borrower 
of money is always obliged to give bond and mortgage, or a 
string of endorsers? Why has money always commanded this 
preference over every other article? Because every man wants 
money and must have it. His wants make it indispensable. 
Because it is generally confined to the pockets of a few and 
always wanted by the many. Because the constitution and 
laws render it, (and it alone), a tender in payment of debts. 
No other article can be substituted. 

If we open our eyes, we cannot avoid seeing the narrow 
quarters, into which the borrower of money is driven, and the 
freedom with which the purchaser of every other article ex- 
ercises his judgment. Go into any of our crowded cities, and 
we see granaries, store-houses, shops, and other spacious build- 
ings, crowded with merchandise and goods of every possible 
variety. In every street, lane, or alley, for miles in extent, 
one uniform abundance is presented to our view. ‘This is 
always the case. 

But the money of the city is confined to a single street or a 
narrow alley. All other articles are abundant and in the hands 
of the many. Money is frequently scarce and in the hands of 
the few. In all the trading streets, we see the seller bowing to 
the buyer, and courting his custom by the most enticing manuers. 
In the money alleys, we see the borrower bowing to the lender, 
with the servility of a French dancing master. The purchaser 
enters a store, with the air of a free and independent man. The 
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borrower enters a bank, with the subdued and sorrow-stricken 
countenance of a beggar. This is the case now, always has 
been, and always must be, because the one is urged on by an 
irresistible necessity, from which there is no escape ; the other 
is a free and independent man, consulting his fancy, rather than 
gratifying his wants. 

If the purchaser is really in want of an article, he goes from 
store to store, perhaps from city to city. Wherever he goes, 
he finds the seller crowding off his goods upon him, fiom a de- 
sire to obtain his custom. If, however, the purchaser is not 
suited in the article or price, he can substitute something else, 
wait a month or two, or forego his wants entirely. In all this 
dealing, the advantage is rather on the side of the purchaser. 
On the other hand, the borrower of money has a note due at 
bank, on a given day, and at a given time, of a thousand or ten 
thousand dollars. The tender laws compel him to pay in 
money alone. He must pay at the time, or he must be ruined. 
He can substitute no other article, he cannot postpone the pay- 
ment for a month, until it suits his convenience. It is not a 
matter of choice or convenience, but of stern necessity. He 
cannot go to another city, where he is not known, nor perhaps 
to any other bank than the one at which he usually transacts 
his business. 

This bank, or one of its kind friends, will accommodate him 
at 3 percent. a month. His life and death, his bane and an- 
tidote, are both before him. On the one hand is 36 per cent. 
per year; on the other, bankruptcy, disgrace, and ruin. I now 
ask any considerate man, who is not a money lender, upon 
whom does the distress operate with the most appalling power, 
the prisoner of the jail, or the prisoner of the bank? Would 
it not be inconsistent in the law, to set aside a contract with 
the former, which is only of occasional occurrence, and allow 
the latter evil to exist, an evil which happens more than a 
thousand times every day? 

I affirm it, as a fact, then, which cannot be denied, that the 
lender does take advantage of the necessities of the borrower, 
that the lender generally knows it at the time, and that many 
of them do not pretend to deny it; on the contrary, they justify 
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it, and say, that it was the folly of the borrower to contract 
debts which he could not pay. It is the folly of a man to get 
drunk, but what is the scale of that man’s moral feeling, who 
takes advantage of his situation, and obtains from him a deed 
of the house, which shelters his wife and children ? 

It makes the matter worse, that many of these leaders have 
been deluded into a belief, that these practices are legal and 
just. What is done conscientiously and sincerely, is generally 
done with a corresponding zeal and eagerness. ‘The fanaticism 
of avarice defends itself with the same arguments, as the fanat- 
icism of religion. It inflicts its punishment of fire and fagot, 
with the same coolness and composure. While the puritans of 
old believed that they were doing God service, in hanging and 
burning the witches, they would naturally look upon the tor- 
tures of their victims with philosophy, if not with exultation ; 
and while the puritans of the country believe, that they are 
benefiting the state by establishing their favorite system, their 
tears will not fall very freely, at the sight of the misery and 
distress, which the exaction of thirty or forty per cent. is bring- 
ing upon some of the most worthy and industrious among us. 

In most other countries, there exists a check—a moral re- 
straint, upon these excesses, which, under a free trade system, 
would be inefficacious here. Individuals have some regard to 
public feeling, and dread the stigma which such exertions, 
sooner or later, fasten upon their characters. 'To be considered 
by all mankind an extortioner, is what the moral sensibilities 
of most men cannot endure. This silent and unseen influence 
upon individuals, is very extensive and efficacious. 

But, in this country, nearly all the money is loaned by the 
banks, and we know, that their moral sentiment is generally 
at low water mark. A corporation has no soul. No one is 
responsible for its conduct, in a moral view. A strong legal 
restraint is the only one that will reach it, for it is merely a legal 
being. This power of the creditor, therefore, will be exercised 
by the banks up to the hilt, upon their defenceless victims, in 
the absence of usury laws. My propositions then are these, 
that nothing but the severest usury laws can keep down the 
rates of interest ; that whether those laws tend to increase those 
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rates is a matter of fact, and that the experiment has been 
thoroughly tried by other nations, and the free trade system 
rejected ; that this tendency, to increase the general rates, 
arises out of the power of money itself, goaded on by the 
avarice of its possessors, generally the few, taking advantage 
of the necessities of the borrowers, generally the many ; that 
the necessities of the borrower are generally so great, that he 
has no choice, is not a free man, and takes no part in fixing the 
terms of the contract ; consequently, to permit such contracts 
to be legal, is to allow the lender to make the contract himself ; 
that this is allowed in no other cases, relating to lands, mer- 
chandise, or any other article, and ought not to be allowed in 
the case of money. 

These are the facts, which | affirm to exist. The free trade 
advocates must either deny, or they must admit them. If they 
admit them, they must justify the right of one man to impose 
his terms upon another. Because these facts have been found 
to exist in other nations—because they found by experience, 
that one of the parties, being a slave, had no will of his own 
to contract, the governments of those nations have found it 
necessary to fix the rates for him. 

If these facts are still denied, let a committee be appointed 
by the legislature of New York to ascertain them. In the 
course of the ensuing year, let the committee ascertain the 
rates of interest, in all the free trade countries, ancient and 
modern, and compare those rates with those countries, that have 
lived under usury laws; let them compare the rates, at the 
different periods of the same country, when that country had 
and had not the benefit of these laws. ‘This will test the free 
trade doctrine. Let them also take evidence and ascertain, 
whether one party to the contract has any will of his own. 
For one, am willing, that these much-misrepresented laws 
shall stand the test of these facts. ‘They may be easily ascer- 
tained. I havea full conviction, that they are as I have stated 
them. ButI may be wrong. Other men of great intelligence 
view the subject in a different light, and therefore I am anxious 
for a test by an enlightened committee, to inquire into facts. 
Their report will satisfy the nation. Laws on this subject ought 
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to be uniform through the states, and what state so proper to 
take the lead as the empire state of New York ? 

If the advocates of the free trade doctrine, in case these facts 
should be found against them, should still contend that money 
ought to regulate itself, I should think their trade must have 
made great inroads upon their moral perceptions. Is that free 
trade, where one party is a slave, and has no will of his own? 
I thought a contract, the result of free will and judgment, 
meant the free will of both parties. 

But some of them say, notwithstanding all this, that the 
“laws of trade” will regulate money without restraint, just as 
they regulate every thing else. ‘The reason, why the prices of 
every thing else regulate themselves, is, that in relation to every 
thing else, both parties are free. We have the means of know- 
ing where there is a scarcity of any other article. We judge 
for ourselves. We take or we leave it. It is this equal power 
of the buyer, to buy or not to buy, that regulates all other arti- 
cles. When we say, therefore, that trade (or price) will regu- 
late itself, we always mean, that both parties have an equal 
voice in the contract. But if in fact the lender dictates his 
own terms, he regulates the price. Ifthe borrower is, in general, 
under a necessity of complying with the terms proposed, what 
agency has he in regulating the rates of interest ? 

But, say the apostles of this new light, when money is scarce, 
it will be high, and so the reverse. But who is to judge when 
itis scarce? Js it not the lender, who alone possesses it ? 
Then the power which is asked for the lender is, to allow the 
rates to be high, when there is a scarcity, and to make him the 
sole judge, whether there is a scarcity or not,—that is, in sub- 
stance, the sole judge of the price. In other commodities, we 
have the means of judging for ourselves. If the seller says 
there is a scarcity, and the purchaser opens his eyes and sees 
that there is not, he will not buy at high prices, and the seller 
is obliged to come down, or the article will rot on his hands. 
This equal liberty, and equal means of judging on both sides, 
is all that is meant by prices regulating themselves. But what 
means has the borrower, of judging of the scarcity of money ? 
Do we not know, that there is money enough now? That it 
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requires no more money to perform the business of society at 
one price than at another? If there is enough at 36 per cent. 
is there not enough at 6? Is not the scarcity wholly artificial ? 
And is not the consequence of this artificial scarcity simply this, 
that the whole profits of many i.dustrious men, for the whole 
of the past year, have been transferred to the money lender, by 
the operation of an artificial scarcity. Is this to be endured ? 
Will it be endured, without inquiring into facts? If the free 
trade writers are correct, that an absence of all usury laws does 
tend to lower the rates of interest, for one, I shall be glad to be 
convinced ; but the fact, that the lenders themselves are so 
anxious for a free trade system, in a jealous or suspicious mind, 
would not go far to show, that they thought so, for why should 
they wish the rates reduced ? 

Let them, however, convince us by facts and experience, I 
object to the whole mass of their theories. Scarcely any two 
of them agree in those theories. The writers denominate these 
artificial rules, the sctence of political (that is national) econo- 
my. Why not furnish us with a science of individual economy ? 
The one is quite as necessary and quite as useful as the other. 
The science of prudence, I suppose, would come next, a sub- 
ject quite as reducible to rules as economy. The truth is, that 
literary men of all ages have had some predominate hobby. 
At one time, the science of astrology ruled mankind. Next 
came metaphysics, which employed the pens of the ablest men 
of its age. ‘That science is now generally agreed to deal pretty 
much in moonshine, and has gone with its fellow science of 
astrology to the tombs of the Capulets. 

Next came political economy, which had its day, though a 
brief one. We now find it low down in the western horizon, 
phrenology, over our heads, and animal magnetism about an 
hour high in the east. What will come next, no one can ever 
guess. Come what will, for one, I shall not abandon the ex- 
perience and wisdom of mankind very hastily, especially in re- 
lation to a question, so nearly touching the safety of property, 
in general, as the one before us. Property holders seem to 
forget, that they are living undera republican government, that 
the general feeling is already sufficiently radical, without pro- 
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voking it by exactions, which even its best friends cannot jus- 
tify. The tenure of property is more frail, than most men here 
imagine. It is inexpedient to exercise all its extreme rights, 
even if we admit that this is one of them. ‘The moral feel- 
ing of the great mass of men is against the right now claimed. 
That feeling sooner or later will prevail and go into our legis- 
lation. Is it not better, to let it act now, rather than to wait 
until the high rates shall sear and exasperate the mass of the 
community. Legislation, under such a feeling, might touch 
upon some of the necessary and essential rights of property. 
For one, I had rather come down, voluntarily and gracefully, 
from a position which cannot be maintained, than to be obliged 
to abandon it, in a more awkward gait. Let the rates be fixed 
now, while the public mind is cool. Stop up all the little cat- 
holes in your statute, just large enough for the money lenders 
to escape through. ‘Take the English statute of Anne, which 
covers every thing, and we shall have no trouble about 2 per 
cent. a month. 

If, however the free trade system is resorted to, give it a fair 
trial. Remove all the present restraints, and try over again 
the experiment which has so many times been tried and failed. 
I am very sure, it would never be tried but once, but I much 
fear, that, in that one trial, the system of extortion, which 
would be the consequence, would hurry us fast and far, down 
towards that power, which feels no attachment to property, and 
no sympathy for the sufferings of its possessors. 

55 We 
ART. V.—BARBOUR’S EQUITY DIGEST. 

An Analytical Digest of the Equity Cases, decided in the 
Courts of the several States and of the United States, from 
the earliest period ; and of the decisions in Equity, in the 
Courts of Chancery and Exchequer, in England and Ireland, 
and the Privy Council and House of Lords, from Hilary 
Term, 1822 ; and forming, with the third edition of Bridge- 
man’s Digest, a complete Abstract of all the American, 
English and Irish Equity Reports, down to 1836. By 
O. L. Barsour and E. B. Harrineton, in three vols. 
Turis work bears the names of two compilers—O. L. Bar- 

bour and E. B. Harrington ; but we are informed, from a quar- 
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ter which we cannot doubt, that it was in reality compiled 
exclusively by Mr. Barbour, and the recommendations of Mr. 
Chief Justice Savage, and Mr. Justice Cowen, which are 
attached to the work, treat it as Mr. Barbour’s Digest. Mr. 
Harrington’s whole agency was simply that of aclerk. How 
his name arrived at its present position on the title-page seems 
unaccountable. Its questionable title there will form a very 
proper apology for a shorter mode of citing the book, than 
might otherwise with propriety be adopted. Mr. Barbour’s 
name should alone be coupled with the work ; and Barsovr’s 
Equity Dicest will consequently form an acceptable title for 
citation. 

Mr. Barbour’s Digest is executed on the plan of Bridge- 
inan’s, and, we believe, with skill and judgment, fully equal to 
what is displayed, in that of the latter. The general analysis, 
and the minor subdivisions, both, seem to be good. To the 
student and practitioner in chancery, this book will be a valu- 
able, and almost necessary, key to the multitudinous decisions 
in chancery, which are scattered throughout upwards of three 
hundred volumes of American reports, and especially when it 
is considered that this list is increasing every day. Reporter 
follows upon the heels of reporter—and the line seems to 
promise “to stretch out to the crack of doom.” By the 
assistance of digests, we are enabled to reduce to some order 
and discipline this immense army, and to use it for our purposes 
when occasion requires. And Mr. Barbour’s labors in this 
department, we regard as highly useful and important. At 
the present period, when chancery has universally attracted the 
attention of the profession, they cannot fail to be appreciated. 

It appears to have been originully the intention of Mr. Bar- 
bour to confine his digest to American reports; but, upon 
subsequent reflection, it was thought advisable to extend the 
design so far, as to embrace the English and Irish equity cases 
reported since the publishing of the last edition of Bridgeman’s 
Equity Digest in 1832. The present work, therefore, contains 
all the American equity cases down to the period of publica- 
tion and the English and Irish since Hilary Term, 1822. The 
incongruity of this medley of American, English and Irish 
cases, is hardly compensated, in our mind, by the probable 
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utility of such a collection. The taste is offended, as if by a 
specimen of confused architecture, in which the Tuscan, the 
Doric, and Corinthian severally had some element intermingled. 

The great utility of a work like the present, and the proba- 
ble demand for it, may be partly estimated from a slight survey 
of the equity powers of the courts under the several State gov- 
ernments. ‘This we extract from Mr. Barbour’s Introduction. 


“The equity powers of the courts under the sevéral state govern- 
ments are very various. They are reducible under four heads : 

“J. Those States in which the administration of equity is perfectly 
distinct from that of law. 

“In Delaware, the powers and principles of equity are upon the 
same footing asin England. The court of equity is distinct from that 
of law, exercises an exclusive jurisdiction, and has the custody of 
idiots, lunatics, &c. 

“In New Jersey, the governor, since the year 1705, has always pre- 
sided ex officio over the court of chancery. The ordinary or legal, 
and extraordinary or equitable jurisdictions of the English chancellor 
are imitated as closely as the diversity of governments would permit. 
Some manuscript decisions are to be found in Halsted’s Digest. 

“The general powers of chancery were exercised by the governor 
of South Carolina before the revolution. The state is now divided 
into four equity circuits. It has two chancellors, who exercise their 
powers almost in the same manner, and according to the same prin- 
ciples, as English courts of equity. 

“The State of Mississippi is divided into an eastern and western 
district, in each of which a court of chancery is held by the chancellor 
of the state. The powers and proceedings of this court are as strictly 
upon the English model as the nature of a republican government 
will admit. 

“TI. Those States in which equity alone is partially committed to 
district courts. 

* The court of chancery in the state of New York was established 
by an order of the governor and council on the 29th of September, 
1711. For its history, and authority by which it was established, see 
the report of the committee of the counsel on the Sth of December, 
1727, in the office of the secretary of state. It appears to have been 
established in pursuance of an ordinance of the Lords of Trade, made 
in 1701, by which the governor and council were invested with full 
equity powers. 

“At the revolution, the court was regularly admitted as a part of the 
judicial system. Under the present constitution, equity is brought 
home to the door of every citizen. The state is divided into eight 
circuits, in which is an officer styled the vice chancellor of that circuit, 
and who possesses, concurrently with the chancellor, and exclusively 
of any other vice chancellor, the same original jurisdiction and powers 











1837.] Barbour’s Equity Digest. 369 


as the chancellor, in certain specified cases. These vice chancellors 
also (except in the first circuit) possess a general legal jurisdiction as 
circuit judges. (Vide 2 Rev. Stat. NV. Y. 168, §2.) In the first circuit, 
comprising the city of New York, is an officer called the vice chan- 
cellor of the first circuit, who is substituted in the place of the circuit 
judge of that circuit with respect to equity powers ; but possessing no 
legal jurisdiction. (Vide Sess. Laws N. Y. 1831, p. 12.) The decisions 
of the vice chancellor of the first circuit are reported by Mr. Edwards 
in two volumes. 

“ The chancellor, besides his appellate jurisdiction, enjoys an original 
equity authority almost co-extensive with that of the English chan- 
cellor, and administered through the medium of the same forms. Ar 
appeal lies from the decrees of the chancellor to the court for the 
correction of errors. 

“In Maryland, the county courts are courts of law and equity ; but 
the two branches are administered separately, and on different sides. 

“Tn all cases within their jurisdiction, they are invested with full 
chancery powers, and, concurrently with the chancellor, they have 
cognisance of pleas relating to idiots and lunatics. The court of 
chancery, whose jurisdiction over the whole state is solely equitable, 
in addition to a concurrence in all points with the county courts, has 
the superintendence of the interest of minors, though not the guardian- 
ship of their persons. In both of these courts, the practice is modeled 
upon that of England; appeals from their decisions lie to the courts 
of appeals. There are no separate chancery reports in this state.’ 

“In Virginia, as in Maryland, the courts have both legal and equita- 
ble powers—the latter, with a few trifling exceptions, to as great an 
extent as the English chancellor. 

“They have the custody of the estates and persons of idiots, lunatics 
and infants, and may delegate their powers to committees and guardi- 
ans. The state is divided into nine districts, in each of which a supe- 
rior court of chancery is held by one of the four chancellors. 

“ Besides an appellate jurisdiction fromi the county courts, they have 
original cognisance of all causes of chancery, in which the matter in 
dispute is of the value of thirty-three dollars, or more. Their powers 
and practice are the same as those of the English court, except that 
they are courts of record, and may enforce their decrees by common 
law executions, as well as by sequestration and attachment. Appeals 
may be made to the court of appeals. 

“ The circuit courts of Missouri exercise their mixed jurisdiction of 
law and of equity on different sides of the court; and the appeal from 
their decrees, in cases of the latter nature, is to the chancellor of the 
state, The superior court of chancery, in which he presides, has the 
same powers, and proceeds in the same manner as that of England, 





' This was undoubtedly written before the publication of Bland's Reports. 
Ep. Jur. 
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with the addition of the enforcement of its decrees at pleasure, by 
common law executions. 

“TII. Those States in which jurisdiction of the common law and the 
general powers of equity are vested in one tribunal. 

“The supreme court of the State of Vermont exercises both legal 
and equitable powers, has the custody of infants, idiots and lunatics, 
and proceeds by bill and subpena. Decrees are enforced by chancery 
and common law executions, indiscriminately. The reports of this 
State contain a few equity decisions. 

“In Connecticut, the county courts, superior court, and supreme 
court of errors, are courts both of law and equity. The first holds 
cognisance when the sum in dispute does not exceed three hundred 
and thirty-three dollars; the second in all other cases; and the last, as 
its name imports, has only appellate jurisdiction. Their proceedings 
are by bill and subpeena, as in England. 

“In North Carolina, the county courts are invested with the chan- 
cery power to appoint guardians to minors, and with the cognisance 
of all matters relating to their persons and estates. From their de- 
crees, the appeal is to the superior court of law and equity, which, 
with the single exception just mentioned, has exclusive original juris- 
diction of all matters in equity. The commencement of the term is 
usually devoted to the ordinary legal business, and on the last days the 
judges sit as chancellors. The proceedings are by bill and subpeena, 
as in England, and the appeal is to the supreme court of the state. 

“The only courts which possess chancery powers in Georgia, are 
the superior courts held in each county of the state. 

“ The mode of exercising their powers varies very materially from the 
English practice. The bill is sanctioned by the judge, at his chambers, 
and the usual chancery proceedings are had until the cause is ready 
for trial, which is by special jury. If parties conceive that the verdict 
was given against evidence, or that the law was mistaken by the judge, 
their only redress is by an application for a new trial, as this is the 
highest judicial tribunal in the state. 

“The decree is enforced in the same manner asa judgment at 
law. 

“In Ohio, the supreme court and the several courts of common 
pleas are courts of law and equity, possessing and exercising all the 
functions of the latter, proceeding by bill and subpeena as in England, 
and enforcing their decrees as well by chancery process as by common 
law executions. 

“Tn the circuit courts of the several counties of Indiana, causes at 
common law and equity are tried promiscuously, according to direction 
of the court and the convenience of the parties. The proceedings are 
according to the English practice, with the exception that, where the 
judgment is for money, a commen law execution issues. 

“The circuit courts of Illinois have both legal and equitable powers. 
The proceedings are by bill and subpeena, and the decree is enforced 
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by common law executions. An appeal lies to the supreme court of 
the state. 

“In Kentucky, the circuit and general courts are courts both of law 
and equity, each of which branches is administered on a separate side. 

“The proceedings, in general, conform with those of England, with 
the additional power of issuing common law executions. 

“In Tennessee, the chancery powers of the county courts extend 
only to the custody of infants, idiots and lunatics. The circuit courts 
have general and original jurisdiction of all cases in equity ; and are 
governed in their proceedings and decrees, with a few exceptions, by 
the English rules and practice. Matters of fact are tried by a jury; 
and a new trial may be granted as at law. Decrees are enforced by 
common law execution, as well as by the process of sequestration and 
attachment. The supreme court of errors and appeals has appellate 
jurisdiction from the circuit courts, and also a concurrent original 
cognisance of matters in equity. 

“In Alabama, the circuit courts have original chancery jurisdiction, 
and proceed by bill and subpeena. The appeal is to the supreme court 
of the state. Executions may issue against the body, goods or lands, 
of the defendant; and where specific performance of a contract for 
the sale of land is sought, the court may decree a title. 

“IV. Those States, in which there are no courts exercising general 
chancery powers. 

“In Maine, the chancery powers of the supreme judicial court extend 
only to the authorizing of the executors and administrators to sell real 
estate, in order to pay debts, legacies and taxes, when the personality 
is insufficient ; and to the enabling of the guardians of minors and 
non compotes to make a provision for their maintenance and support, 
and for their personal interest.' 

“In New Hampshire, the only chancery power known to the law is 
the superintendence exercised by the superior court over property ap- 
pointed to charitable uses. 

“In Rhode Island, the powers of chancery, exercised by the supreme 

judicial court, are restricted to the single case of mortgages. 
“A court of chancery once existed in Massachusetts for a short pe- 
riod.” At the present day, the supreme judicial court and the several 
courts of common pleas, are courts of law possessing limited equity 
powers. 


“In Louisiana, there is no distinction between equity and law, or 





' By an act of the State of Maine, passed in 1830, general chancery powers 
have been given to the supreme court. We fear, from this mistake of Mr. 
Barbour, that, in the preparation of this sketch of chancery jurisdiction 
in the different States, he has relied upon the notes of Laussat to his edition 
of Fonblanque, and upon the Introduction to the American Chancery Di- 
gest, (both of which are now out of date), and has not searched the statutes 
of the several States. Ep. Jur. 


? American Jurist, Vol II. p. 358; ante, 279. 
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between the legal and equitable powers of courts of justice. As their 
law assumes to be founded on the principles of natural reason, and 
not on artificial rules, it is said not to require modification in particular 
cases by a court of special jurisdiction. 

“The principles of the English courts of equity, which are in gen- 
eral derived from the civil law, are a part of their system of jurispru- 
dence, which also traces its origin to that source. 

“ Their proceedings in civil cases are by petition and answer, without 
any particular form of action. The petition states the case, and may 
or may not require the defendant to set forth his answer upon oath to 
particular facts. The trial is by jury, if either party require it. 

“ By the constitution of the State of Pennsylvania it is provided, that 
in addition to the powers before exercised, the supreme court and the 
several courts of common pleas shall have the powers of a court of 
chancery, so far as they relate to the perpetuating of testimony, the 
obtaining of evidence not within the State, and the care of the persons 
and estates of non compotes. ‘The legislature are authorized, by the 
same instrument, to confer such other equitable powers as may be found 
necessary ; to enlarge or diminish them, from time to time, or to vest 
them in such other courts as they may deem useful to the due admin- 
istration of justice.” pp. 16—22. 

It will be seen, from the foregoing survey, that the field of 
chancery in our country is broad ; and, if we may judge from 
the past, its bounds are destined to be much more widely ex- 
tended. The Commentaries of Mr. Justice Story on Equity 
and the present Digest will give new facilities in this most im- 
portant department of jurisprudence, which we trust will be 
improved by the student and practitioner. 

We are compelled, from want of room, to break off without 
giving the particulars of the equity jurisdiction in Pennsylvania, 
as doled out by occasional acts of legislation. ‘The want of a 
court of chancery in that State has been frequently complained 
of by the bench ; but the judges, by a long series of adjudica- 
tions, have blended the principles of equity with those of law ; 
and the jurisprudence of Pennsylvania is, therefore, now, in’a 
sreat degree, what the common law of England would have 
been, if accidental circumstances had not caused the elevation 
of the court of chancery. ‘The anomalous character of the 
jurisprudence of that State—being an amalgamation of law and 
equity—has been very often referred to in the discussions on 


chancery reform in England. C. Ss. 
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DIGEST OF ENGLISH CASES. 


COMMON LAW. 


[Comprising 3 Adolphus & Ellis, Parts 2«& 3; 6 Nevile & Manning, Part 
1; 2 Scott, Parts 3 & 4; 1 Meeson & Welsby, Part 4; 1 Tyrwhitt & 


Granger, Part 4; and a selection from 7 Carrington and Payne, Part 2: 
—all Cases included in former Digests being omitted. ] 


AGREEMENT. 

( Where implied.) A., by agreement not under seal, in con- 
sideration of B.’s consenting to the superseding of a commis- 
sion issued against him, undertook, in the event of his re- 
covering a certain estate, to liquidate B.’s claim upon him, 
which he was not legally liable to pay: Held, that this raised 
an implied promise on the part of A. to take some steps for the 
recovery of the estate. Edmunds v. Wilkinson, 7 C. & P. 387. 

ARBITRATION. 

1. (Award, when sufficiently certain—Enlargement of time.) An 
agreement containing several stipulations was entered into, 
and partly carried into execution; after which one of the 
parties filed a bill in Chancery, praying that it. might be 
rescinded on certain terms; and the other party not answer- 
ing, an injunction was granted, restraining him from proceed- 
ing to enforce the agreement until he should have answered, 
and the Court should have made further order. The parties 
then referred the suit, and all matters in difference between 
them, to arbitration; and it was provided by the submission, 
that all proceedings in the suit should be stayed until the time 
for making the award, when, if none were made, either party 
might proceed ; but that the injunction should have its full 

VOL. XVII.—NO. XXXIII. 32 
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effect until dissolved. The arbitrator awarded on the matters 
of the agreement, and directed certain things to be done, the 
performance of which was to be taken in full satisfaction of all 
the matters in difference. He also awarded that each party 
should bear his own costs of the chancery suit; but he made 
no further order as to the suit, nor did he direct that the 
agreement should be rescinded; and, on motion to set aside 
the award for these omissions, it became a question whether 
the arbitrator had decided on all the matters of the agreement : 
Held, that the award was bad ; inasmuch as it neither ordered 
the agreement to be rescinded, nor clearly determined all the 
matters of it; and as it did not put an end to the chancery suit. 
(1 Burr. 274.) 

Orders of different judges, to the number of eleven, enlarging 
the time for making the above award, were made a rule of 
Court by asingle rule. In re Tribe and Upperton, 3 Ad. & 
E. 295. 

2. (Arbitrator’s authority.) An action of trespass qu. cl. fr., in 
which there was a justification of a public right of way, was 
referred to an arbitrator, with power to direct what should be 
done between the parties. He directed a verdict for the de- 
fendant, and that the plaintiff should put up a stile and bridge 
upon the way, in a place described. It appeared that that 
place was not on land of either the plaintiff or defendant : Held, 
that this latter part of the award was void. Turner v. Swain- 


son, 1 M. & W. 572. 


BILL OF EXCHANGE. 





(Indorsement of when over due—Evidence.) In an action by the 
second indorsee against the acceptor of a bill of exchange, at 
two months’ date, the defendant pleaded that the bill was in- 
dorsed to the plaintiff when over due. It was proved for the 
defendent it was drawn and accepted for the accommodation 
of R., the first indorsee, in July 1830. R. was then an inti- 
mate friend of the defendant, but they afterwards quarrelled. 
No notice of its dishonor was given to the drawer. After 
the action was brought (in the present year) the defendant’s 
attorney applied to the plaintiff to settle it: the plaintiff said 
that R. owed him much more money, and that as he had given 
value for the bill, he must go on with the action. The plaintiff 
did not call R. at the trial: Held, that there was evidence of 
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go to the jury, that the bill was transferred to the plaintiff after 
it became due. Bownsall v. Harrison, 1 M. & W. 611. On 
such issue it is sufficient for the plaintiff to put in the bill. 
Ibid; Parkin vy. Moon, 7 C. & P. 408. 

BOND. 

(Plea of performance.) Action on a money bond for 2800/., 
the penal sum. Plea, craving oyer of the condition (which 
was for securing the repayment of 1400/. and interest), as to 
800/., parcel of the sum of 1400/. in the condition mentioned, 
that, after the day named in the condition, the defendant paid 
the sum of 800/., parcel of the said sum of 1400/.:—Held, on 
special demurrer, that the plea was bad. 

Where three persons entered into a joint bond, and it did 
not appear, either on the bond or condition, that two of them 
were sureties for the other :—Held, that a release given by the 
obligee to the representative of one of the deceased obligors 
was no answer to an action against the surviving obligors. 

In an action of debt on bond, it is not necessary to aver a 
breach in non-payment of the money. It is sufficient for the 
plaintiff to show the debt due, and then it lies on the de- 
fendant to discharge himself. Ashbee v. Pidduck, 1 M. & W. 
564. 

CONTRIBUTION. 

(Among tort-feasors—Actions between partners.) The rule that 
there is no contribution among joint tort-feasors, does not apply 
to a case where the party seeking contribution was a tort- 
feasor only by inference of law, but is confined to cases where 
it must be presumed that the party knew he was committing 
an unlawful act. 

Where several persons were jointly interested in a stage- 
coach, and there was a partnership fund, out of which expenses 
were first to be paid, and the residue divided amongst them :— 
Held, that one of them, against whom damages and costs had 
been recovered in an action brought by a party to whom damage 
was done by the negligent driving of the coach, could not 
recover against another proprietor his proportion of such 
damages and costs. (8 T. R. 186; 4 Bing. 66.)—Pearson v. 
Skelton, 1 M. & W. 504. 

COVENANT. 

1. (Whether joint or several.) By lease, reciting that L. had 
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agreed to take premises from C., and it had been also agreed 
that R. should enter into the covenant after mentioned for 
securing payment for the rent, it was witnessed that in con- 
sideration of the covenants after mentioned on the part of L. to 
be performed, and particularly of the covenant thereinafter 
entered into by R., the said C., at the request of R., demised 
to L.,&c. And L. and R. covenanted withC. that they would 
pay the rent on the appointed days; and further, that L., his 
executors, &c. should and would keep the premises in repair. 
There were other covenants similarly framed to this last, for 
matters to be performed by L., and a proviso for re-entry if the 
rent should be in arrear, or if L., his executors, &c. should 
not perform the covenants in the indenture contained on his 
and their part to be performed; and there was a covenant by 
C. to L. for quiet enjoyment; L., his executors, &c. paying 
the rent and performing the covenants in the indenture before 
contained :—Held, that R. was jointly bound with L. by the 
covenant to repair, as well as by the covenant to pay rent. 
Copland vy. Laporte, 3 Ad. and E. 517. 

(For title, to what liabilities extending.) Certain leasehold 
houses were sold by auction, which were described in the par- 
ticulars and conditions of sale as a well-secured rental with 
reversionary interest, and as an eligible investment. By the 
provisions of a local act, for the establishment of the South 
London Market Company, the Company were authorized to 
treat for, purchase, and take, the premises in question for the 
purposes of the act. No notice was given of this liability in the 
particulars and conditions of sale; and the jury found asa 
fact that the vendee had no notice of the liability. The con- 
ditions contained no express warranty of title :—Held, in an 
action by the vendee against the vendors of the estate, that the 
plaintiff was not justified in stating this contract in the declara- 
tion, as a warranty of a clear title, free from all charges, in- 
cumbrances and liabilities. 

Held, also, that the purchaser was entitled to rescind the 
contract, on ascertaining that the premises were liable to be 
taken for the purposes of the act. Ballard vy. Way, 1M. & 
W. 520. 


. (For rent of coal mine, construction of.) A. demised a col- 


liery to B., and B. covenanted to pay as rent “ one third part of 
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the money that should arise, be made, received, or produced, 
from the sale of the coals ;” and also to keep true accounts of 
all coals daily raised, and deliver true copies thereof to A.: 
Held, that taking the two covenants together, the rent was to 
be calculated on the amount of coals sold, not on the amount 
of money actually received for them, Edwards v. Rees, 7 C. 
& P. 340. 

DAMAGES. - 

(When not recoverable, as being too remote a consequence of the 
defendant's act.) F., a ship’s husband, covenanted with the 
freighters that the ship should at one port take in a quantity 
of brandy, and convey it to another port, and there receive a 
cargo of fruit, which the freighters covenanted to furnish. F. 
did not take the brandy on board, and the freighters did not 
furnish a cargo; for which he recovered damages against them. 
They afterwards sued his representative for the breach of his 
covenant: Held, that in such action they could not recover 
either the damages they had paid him in the former action, or 
the costs they had incurred in defending it; although they 
were prevented from obtaining a cargo by his neglect in not 
taking inthe brandy. Walton v. Fothergill, 7 C. & P. 392. 

EMBEZZLEMENT. 

Where a debtor paid a sum of money to a servant of the creditor, 
believing him to be authorized to receive money for his master, 
but the servant not being in fact so authorized, and the latter 
never accounted for it to his master; this was held to be 
neither embezzlement nor larceny, either from the master 
or the debtor. (R. & R.C.C. 80.) R.v. Hawtin, 7 C. & 
P. 281. 

EVIDENCE. 

1. (On question as to sanity of a testator—Reception of improper 
evidence—New trial.) On a question as to the general sanity 
of a devisor, letters addressed to him in his lifetime by persons 
since dead, who were well acquainted with him, and found 
among his papers after his death, with the seals broken, and 
in which he is addressed as a person of sound mind, are not 
admissible in evidence, unless it be shown that he answered 
such letters, or did some other act in relationto them. (1 B. 
& Ald, 90; 8 Bing. 376; 3 Hagg. Eccl. Rep. 609, 790.) 

And it seems that where evidence tendered at the trial of a 
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cause is formally objected to and recorded, and the party for 
whom it is tendered obtains a verdict, the Court will grant a 
new trial, if the evidence appears to them to have been in- 
admissible, without entering into any inquiry as to the material- 
ity of such evidence. (6 Bing. 56; 5 N. & M. 617; 1 C. M. 
& R. 919.) Doed. Tatham v. Wright, 6 N. & M. 132. 

2. (Confidential communication.) An attorney is not compellable 
to state, when examined asa witness, whether a document 
shown to him by his client, in the course of a professional 
interview, was then in the same state as when produced on the 
trial ; e. g. whether it was then stamped or not. (Bull. N. P. 
284.) Wheatley v. Williams, 1 M. & W. 534.) 

3. (Admissibility of declarations of deceased attesting witness.) 
Covenant on a mortgage deed. Pleas—non est factum, and 
that the deed had been fraudulently altered after its execution, 
by A., one of the attesting witnesses. The execution of the 
defendant appeared to be attested by two witnesses, A. and B. 
A. was dead. B., being called, denied all recollection of 
having attested the deed, and doubted the genuineness of his 
own and the defendant’s signatures. The handwriting of A. 
and of the defendant was then proved by other witnesses, It 
appeared that the sum secured was written over an erasure: 
Held, that the defendant could not give evidence of declara- 
tions by A., tending to show that he had forged or fraudulently 
altered the deed, (3 Burr. 1244; 1 W. Bla. 346; 6 East, 
195; 4 B.& Ald. 53; 1 Campb. 207; Stark. Evid. vol. i. 39; 
vol. ii. 264; 1 Phill. Evid. 229.) Stobart v. Dryden, 1 M. & 
W. 615. 

( Of technical meaning of words used in a contract, when ad- 
missible.) Where timber was sold warranted ‘ sound,” and 
the issue was whether it was sound or not, the judge admitted 
evidence to show that in the timber trade the word “ sound” 
meant sound after making reasonable allowance for unsound 
parts. Woodhouse v. Swift, 7 C. & P. 310. 

(Confession.) A witness stated that the prisoner, when 
charged with the felony, asked him if he had better confess, to 
which the witness answered that he had better not confess, but 
that the prisoner might say what he had to say to him, for it 
should go no further. The prisoner thereupon made a state- 
ment: Held, that it was receivable in evidence. vex VY. 
Thomas, 7 C. & P. 345. 
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FORGERY. 
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) 


. (Joint indictment for, how supported— Translation of foreign 


word.) Where three persons were jointly indicted for felo- 
niously using -plates containing impressions of forged notes, it 
was held that the jury must select some one particular time 
after all three had become connected, and must be satisfied, in 
order to convict any of them, that at such time they were all 
actually or constructively present together at one act of using 
the plates: and that it was not sufficient to show that they 
were general dealers in forged notes, and had at different times 
singly used the plates, and were individually in possession of 
forged notes taken from them. Rez v. Harris, 7 C. & P. 
416. 


. (What is a felonious uttering.) If an engraving of a forged 


note be given to a party as a pattern, or as a specimen of skill, 
the party giving it not intending that it shall be put in circula- 
tion, it is not an uttering within the statute. Rez v. Harris, 
7 C. & P. 428. 

(Indictment— Translation of foreign note—Proof of scienter. ) 
Sewing to the parchment on which the indictment is written, 
impressions of forged notes taken from engraved plates, is not 
a legal mode of setting out the notes in the indictment. 

Foreign notes were set out in an indictment in the original 
language, but the translation omitted some words which were 
in a margin or border round the body of the notes, and which 
denoted the year in which they issued ; and it appeared that 
without these words the notes would not be capable of being 
circulated in the country where they were issued: Held, 
that the translation was imperfect, and the counts consequently 
bad. 

On indictments for uttering forged Polish notes, it was held 
that conversations with the prisoners respecting the forgery 
and circulation of forged Austrian notes, were admissible in 
evidence to prove the scienter—Rez v. Harris,7 C. & P. 
429. 


GOODS SOLD AND DELIVERED. 
(Conditional sale.) The plaintiff agreed to let (or lend) the 


defendant a musical snuff-box, on the understanding that if it 
were damaged, the defendant was to have it and pay for it; 
and 3/. 10s. was to be taken as its value. The defendant 
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received the box accordingly, and it was damaged while in his 
possession : Held, that the plaintiff was entitled to maintain 
an action for goods sold and delivered to recover the 3/. 10s. 
(2 Stark. N. P. C. 39; Peake’s N. P, C.56.) Bianchi v. 
Nash, 1 M. & W. 545. 

HOUSE-BREAKING. 

1. H. lifted the latch of a room door, and entered the room and 
concealed himself, for the purpose of committing a felony there. 
B. and C, were present when he lifted the latch, for the pur- 
pose of assisting him to enter, and screened him from observa- 
tion by opening an umbrella: Held, that they were in law 
parties to the breaking and entering, and liable for the felony 
afterwards committed in the room by H., although they were 
not near the spot when it was committed. Rez v. Jordon, 7 
C. & P. 432. 

. Raising a window which is shut down close, but not fastened, 
though it has a hasp which might have been fastened, is a 
breaking of the dwelling-house. Rex v. Hyams,7C. & P. 
44}. 

INDICTMENT. 

1. (Variance.) In an indictment for perjury, a suit in the 
Ecclesiastical Court was stated to have been depending be- 
tween P. and M. ‘The proceedings in the suit, when given in 

evidence, stated it to be a suit between P. and M. the elder: 

Held, no variance. Rex v. Bailey, 7 C. & P. 264. 
(Statement of name of prosecutor.) In an indictment, the 

prosecutor, a boy, was described as Edward Dobson. He gave 

his name to the constable as Peach; and he stated that his 
master and most other persons so called him, and he was best 
known by that name: but that his right name was Dobson, and 
that his mother, who had married two husbands, Peach and 

Dobson, had always told him he was the son of the latter, and 
had always called him Edward Dobson: Held, that he was 
rightly described. Rez v. Williams, 7 C. & P. 298. 

JURY. 

(Right of, to find a general verdict.) It is the privilege of a 
jury to decline finding any other than a general verdict; and 
therefore if the judge explains to them, and they clearly under- 
stand, that, in the absence of a particular fact, the plaintiff’s 
right to recover will depend upon a doubtful legal question, 


rh) 
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and the judge requests them to find that fact, if satisfied of its 
existence, but they nevertheless give a verdict for the plaintiff 
generally, and on being pressed refuse to find the particular 
fact, the Court will not set aside the verdict. Mayor and 
Burgesses of Devizes v. Clark, 3 Ad. & E. 507. 

LANDLORD AND TENANT. 

(Covenant for repair.) Where a lessee covenants to yield 
up the premises at the end of the term in as good condition as 
they were when the lease was granted, and after the expiration 
of the term holds over as tenant from year to year, no implied 
promise arises to yield up the premises at the expiration of the 
new tenancy, in the state in which they were when the original 
lease was granted, (4 Campb.275.) Johnson v. Churchwar- 
dens, &c. of St. Peters, Hereford, 6 N, & M. 107. 

LEASE. 

(For lives, when one life not in esse.) By an indenture of lease 
certain premises were demised to M. E. and her heirs, haben- 
dum to her and her heirs for and during the natural lives of 
M. E’s son, J. E., her daughter M. E,, and A. E.’s grand- 
daughter, and the life of the survivor of them. A. E. hada 
daughter, but he had not any grand-daughter at the time of 
making the indenture, nor previously thereto, though subse- 
quently he had several grand-daughters: Held, that the lease 
was good for the lives of J. E. and M. E, only. Doe d. Pem- 
berton v. Edwards, 1 M. & W. 553. 

LIMITATIONS, STATUTE OF. 

(What is evidence of account stated within six years—Stamp.) 
The plaintiffs and 8. sold a library of books for the defendant, 
some of which were returned by the purchasers as imperfect. 
The defendant thereupon wrote to the plaintiffs the following 
letter, dated the 18th of December 1827 :—‘‘ I have received 
the imperfect books, which, together with the cash overpaid 
on the settlement of your account, amounts to 80. 7s., which 
sum I will pay in two years:”’ Held, first, that this was a 
promissory note ; secondly, that it was evidence of an account 
stated, so as to defeat a plea of the Statute of Limitations to a 
count on an account stated with the plaintiffs and S., in an 
action brought within six years of the 21st of December 1829 ; 
although S. died before that time. 

A plea of the Statute of Limitations must conclude with a 
verification. Wheatley v. Williams, 1 M, & W. 534, 











382 Digest of English Cases. [July, 


MALICIOUS ARREST. 
(Probable cause.) —A., having reasonable and probable cause for 


supposing that B. made an assault on him with intent to rob 
him, went for a constable, who, on coming to the place, 
recognised B., and assured A. that he was a respectable man, 
and that he would be answerable for his coming forward to 
meet the charge. A., nevertheless, persisted in giving B. into 
custody, and on the following day preferred the same charge 
against him before a justice, who dismissed it. In an action 
by B. against A. for maliciously and without probable cause 
making such charge before the justice, the judge stated to the 
jury that the plaintiff had reasonable and probable cause for 
suspicion in the first instance, but that he thought that, on the 
explanation given by the constable, that reasonable and probable 
cause ceased ; and that if the jury were of opinion that the 
defendant was satisfied with such explanation, but persevered 
in the charge from obstinacy or wounded pride, they should 
find for the plaintiff: Held, that this direction was wrong ; for 
that, as the facts remained unaltered, the representation of the 
constable could not take away the reasonable and probable 
cause afforded by those facts. (1 T. R. 544; 1 Campb. 206, 
n.; 2 B. & Ad. 179; 10 Bing. 301.) Musgrove v. Newell, 1 
M. & W. 582. 


MASTER AND SERVANT. 


1. 


) 


(Recovery of wages pro ratd.) In an action by an assistant 

surgeon for wages, it was proved that the plaintiff had served 
the defendant for nearly half a year, and that payments were 
made during that time on account of wages, but not according 
to any yearly amount, or at any definite periods of the year. 
The plaintiff afterwards fell ill and was taken to a hospital, 
and after his recovery did not return to his employment, nor 
did the defendant require him to do so: Held, that there was 
no evidence of any hiring for a year, and that the plaintiff was 
entitled to recover wages on a quantum meruit for the time he 
served. (1 Ad. & E. 635; 4 Bing. 309; 3 Ad. & E. 171; 5 
B. & Ad. 788.) Bayley v. Rimmell, 1 M. & W. 506. 


. Held, by Patterson, J. and Gurney, B. that the driver of a 


glass coach hired for the day, is not the servant of the hirer, so 
as to bring him within the statute relating to larceny by 


servants. (5 B.& C 547.) Rez v. Haydon, 7 C. & P. 445. 
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MONEY PAID. 


A., being in want of some harness, went to B., accompanied by 
C., and ordered some, C. saying, in A.’s presence, that he 
would pay the money if A. did not: Held, that C. thereby 
acquired an authority to pay the money on the default of A., 
and that, having paid it, he was entitled to recover it back 
from A., the authority not being shown to have been counter- 
manded. Alexander v. Vane, 1 M. & W. 511. 

MURDER. 
1. (Indictment—Statement of mode of death—Evidence.) An 
indictment, charging murder by suffocation, by placing the 
hand on the mouth of the deceased, is sustained by proof ot 
death by any violent means used to stop the respiration of the 
deceased. Rez v. Waters, 7 C. & P. 251. 

. A married woman cannot be convicted of the murder of her 
illegitimate child, three years old, by omitting to supply it with 
proper food, unless it be shown that her husband supplied her 
with food to give to the child, and that she wilfully neglected 
to give it. Rez v. Saunders, 7 C. & P. 277. 

3. (Committed on land abroad—Proof of prisoner being a British 
subject.) A Spaniard, being in England, signed articles to 
serve in aship bound ona voyage, tothe Indian seas, and 
elsewhere, on a trading and seeking voyage, and back to the 
United Kingdom. On the ship’s arrival at Z., an island in the 
Indian seas, under the dominion of an Arab sovereign, the 
captain, in pursuance of an understanding in England, left the 
vessel and set up in trade, and without the consent of the rest 
of the crew, engaged the Spaniard as an interpreter, the new 
captain not requiring him to serve on board. The ship went 
several short voyages without him, and returned to anchor a 
few hundred yards from the shore, in a roadstead of seven 
fathoms’ water, between Z. and other islands. The crew 
being on shore, a quarrel ensued between the Spaniard and 
one of them, who was mortally injured, and died on board the 
ship. The Spaniard was brought to England, and tried in 
London under a special commission appointed in pursuance of 
the statute 9 Geo. IV, c. 31, s. 7: Held, that he could not be 
convicted ; for that, first, he was not a subject of his Majesty, 
within the meaning of the act, when the death took place ; and 
secondly, as the death took place on ship-board, and the blow 
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was given on shore, the offence could not be said to have been 
committed on land out of the United Kingdom, within the 
words of the statute. Rez v. De Mattos, 7 C. & P. 458. 

NUISANCE. 

( Not excused by reason of equivalent public benefit.) The erec- 
tion of any building in a port or navigable river, which of 
itself is such a hindrance to the navigation thereof as to amount 
to a nuisance, is an indictable misdemeanor, although such 
building is productive of collateral public benefit, sufficient, in 
the opinion of the jury, to counterbalance the injury done to 
the navigation. Therefore, the erection by an individual of 
an embankment projecting into a public navigable river, and 
causing the navigation to be less free, was held to be indicta- 
ble as a nuisance, though it were shown that a greater public 
advantage was produced by facilitating the landing of passen- 
gers and goods, the launching of boats in foul weather, and 
the affording protection to small boats in certain states of the 
wind. (Hale de Portibus Maris, 85; 6 B. & Cres. 566; 2 
Stark. N. P. C. 511; Cro. Car. 266; 1 Salk. 12). Rez vy. 
Ward, 6 N. & M. 38. 

PARTICULARS OF DEMAND. 

(When sufficiently certain.) The plaintiff’s bill of particulars 
stated the cause of action to be for the amount of stakes de- 
posited in the defendant’s hands by the plaintiff and R., and 
won by the plaintiff of R: Held, that he could not recover the 
amount of his own stake, on proof that he had re-demanded it 





from the defendant before it was paid over. Davenport v. 
Davies, 1 M. & W. 570. 

PLEADING. 

1. In indebitatus assumpsit or debt for goods sold and delivered, 
the defendant may prove, under the general issue, that the 
goods weré sold on a credit which had not expired at the time 
of action brought. (Overruling Edmunds v. Harris, 2 Ad. & 
E. 414. See 1C. M.& R. 741; 2C.M. & R. 547; 2 
Bing. N. C. 671; 1 M. & W. 352). Broomfield v. Smith, 1 
M. & W. 542. 

. (Work and labor and materials.) A plaintiff cannot recover 
for materials on a count for work and labor. (6 Taunt. 322. 
—Debt in 20/. for work and labor, and on an account stated: 
Plea, as to all the sum demanded, except 7/., nunquam in- 
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debitatus ; as to the 7/., the defendant suffered judgment by 
default. The plaintiff proved work done to the amount of 41. 
4s. 10d., and materials provided to the amount of 8i/. 4s., but 
gave no evidence applicable to the account stated: Held, that 
the defendant was entitled to nonsuit. Heath v. Freeland, 1 
M. & W. 543. 


. (What plea bad as amounting to the general issue.) Debt, 


in 20/., for a boat sold and delivered by the plaintiff to the 
defendant: Plea, as to 17/. 10s. parcel of the said sum of 201., 
that the action, as to the said sum of L7/. 10s., was brought to 
recover that sum as being the residue of a sum of 57/7. 10s., 
whereof the said sum of 20/. was parcel, such sum of 577. 10s. 
being the price of the said boat sold and delivered by the 
plaintiff to the defendant ; that the plaintiff, at the time of the 
sale, warranted that the boat was sound, and that the defend- 
ant, confiding in such promise, bought the boat on the terms 
aforesaid, and then paid to the plaintiff the sum of 40J. in part 
and on account of the boat. The plea then averred that the 
boat, at the time of the sale and warranty, was unsound, and 
was not then worth more than the 40/. which had been and 
was so paid to the plaintiff for the same; and that the defend- 
ant incurred an expense exceeding 17/. 10s. in putting her 
into a sound state: Held bad on special demurrer, as amount- 
ing to the general issue. Dicken v. Neale, 1 M. & W. 556. 


PRACTICE. 


1. 


(Right to begin.) In assumpsit, the declaration stated that 
the defendant agreed to build houses according to a specifica- 
tion; and the breach was, that he did not build according to 
the specification: Plea, that the defendant did build accord- 
ing to the specification: Held, that the plaintiff must begin. 
Smith v. Davies, 7 C. & P. 308. 


. (When counsel is bound to make a document his own evidence.) 


If, during the cross-examination of a witness, the counsel ex- 
amining call for a document under a notice to produce, and 
on its being produced, examine it, so as to become acquainted 
with its contents, he will be bound to put it in as his own 
evidence. Calvert v. Flower, 7C. & P. 386. 


PRACTICE IN CRIMINAL CASES. 


1. 


(Where prisoner stands mute.) A deaf and dumb man was 
to be tried for a capital felony. The judge ordered a jury to 
VOL. XVII.—NO. XXXIII. 33 
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be impanneled to try whether he was mute by the visitation of 
God ; they found that he was so. The jury were then sworn 
to try whether he was able to plead, which they found in the 
affirmative ; and the prisoner, by a sign, pleaded not guilty. 
The judge then directed the jury to be sworn, to try whether 
the prisoner was ‘‘ now sane or not ;” and on this question he 
directed them to consider whether the prisoner had sufficient 
capacity to comprehend the course of the proceedings, to make 
a proper defence, to challenge any juror he might wish to ob- 
ject to, and to comprehend the details of the evidence ; and 
that if they thought he had not, they should find him not of 
sane mind. The jury so found; and the judge ordered him 
to be detained under the statute 39 & 40G. 3, c. 94, s. 2. 
Rez v. Pritchard, 7 C. & P. 303; and see Rex v. Dyson, ib. 
305. 


Where a prisoner, when examined before the magistrate, said 


v0 


that the deposition of A., a witness examined at the same 
time, was true :—Held, that that deposition might be read 
at the trial as a part of the prisoner’s statement, though A. had 
been examined as a witness for the prosecution. Rez. v. John, 
7C. & P. 324. 

PRINCIPAL AND AGENT. 

(Payment to factor, when good as against principal.) A factor 
was employed to sell a cargo of goods consigned to him, and 
on the 6thof February sold to A. one parcel of the goods, and 
delivered an invoice in his own name. On the 13th A. applied 
to purchase another parcel, but some difference occurring as 
to the price, the factor said he must write to his principals. 
He did so, and on the 20th informed A. of their answer. A. 
bought the goods at the price named by the principals, and 
the factor delivered to him an invoice and a bought note in the 
names of the principals, the payment to be at four months in 
cash. On the same day, and on other occasions within that 
period, A. made payments to the factor, not expressly on 
account of these goods. It appeared that it was the factor’s 
practice, when he sold goods on his own account, to pay him- 
self advances, to deliver an invoice in his own name; when he 
sold merely as a broker, to deliver a bought note. In an ac- 
tion by the owners of the goods against A. for the price of the 
parcel sold on the 6th February, the jury found that the factor 
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communicated to A. that he sold the goods for other persons 
as principals, but that A., until the 20th Iebruary, bond fide 
believed that he sold to pay himself advances ; and that, using 
the ordinary precaution of merchants, A. was not bound to 
make further inquiry :—Held, that A. was entitled to set off in 
this action the payments made by him to the factor. (Cowp. 
251; 7 T. R. 359; 1 B.& Ald. 137; 2 Campb. 22, 444.) 
Warner v. M‘ Kay, 1 M. & W. 591. 

THREATENING LETTER, 

A prisoner was indicted for sending a threatening letter. The 
only evidence against him was his own statement, that he 
should never have written the letter but for a party named : 
Held, not sufficient. Rez v, Howe, 7 C. & P. 268. 

TRESPASS. 

(Pleading—Right to give party in charge to prevent breach of 
the peace.) ‘Toa declaration in trespass for an assault and 
false imprisonment, the defendant pleaded that the plaintiff 
attempted forcibly to break and enter his messuage or public- 
house without the leave of the defendant, whereupon he, the 
defendant, resisted such entrance; and because the plaintiff 
behaved himself violently and created a disturbance in the 
street, by which means a mob was assembled and the defend- 
ant’s business interrupted, and his customers annoyed, and 
because the plaintiff threatened to continue such violent con- 
duct, and to renew his attempts and efforts to get into the 
house, and because no request or entreaty of the defendant to 
the plaintiff to abstain from and abandon his attempts and 
efforts was complied with, the defendant, in order to preserve 
the peace, and to secure himself from a renewal of such at- 
tempts and efforts, gave him in charge toa constable, to be 
carried before a justice of the peace: Held, that the plea was 
good after verdict. (1 C. M.& R.757.) Ingle v. Bell, 1 M. 
& W. 516. 

WARRANTY. 

On a sale of pictures, a bill of parcels was given of “ Four 
Pictures, Views in Venice, Canaletti, 160/.”: Held, that the 
jury might thence infer a warranty that the pictures were the 
production of that artist. (2 Esp. 572.) Power v. Barham, 6 
N. & M. 62. 

WITNESS. 

(Capacity of a witness to understand the sanction of an oath, 
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when sufficient.) Before a child can be examined as a witness, 
the judge must be satisfied that the child feels the binding 
obligation of an oath fiom the general course of his religious 
education ; the effect of the oath upon his conscience should 
arise from religious feelings of a permanent nature, and not 
merely from instructions recently communicated for the pur- 
poses of the trial. Rezv. Williams, 7 C. & P. 321. 

WOUNDING. 

On an indictment for wounding, the jury, on the question 
whether, if death had ensued, the offence would have been 
murder, should consider whether the instrument used was, in 
its ordinary use, likely to cause death; or if not, whether it 
was used in such an extraordinary manner as to make it likely 
to cause death, either by continued blows or otherwise. Rez 
v. Howlett, 7 C. & P. 274. 


EQUITY. 


[Containing Mylne & Craig, Part 2; Keen, Part 1; 6 Simons, Part 4; 
and 2 Younge & Collyer, Part 1.] 


AGREEMENT. 

(Fraud—Patent.) An agreement for the purchase of part of 
the profits of a patent, which turned out to be a mere bubble, 
was set aside, as having been obtained by fraud and misrepre- 
sentation; and so much of the purchase money as had been 
paid under the agreement was ordered to be repaid. Lovell v. 
Hicks, Y. & C. 46. 

ATTORNEY AND CLIENT. 

Where an attorney had taken a mortgage from his client for his 
bill of costs in preparing that and another mortgage, and the 
client, before the attorney’s mortgage was executed, assented 
to the bill, but afterwards, on coming to redeem, questioned its 
accuracy; the Court directed the master to examine the bill, 
with a view to ascertain the reasonableness of the charges, 
without entering into evidence as to whether the business 
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charged for had been actually done. Wragg v. Denham, Y. 
& C. 117. 


CHARITY. 


1. 


( Uncertainty.) P.L. by his will, after giving a fund to his 
executors upon certain trusts, declared it to be his will, that in 
the event of the failure of those trusts (which happened), his 
said trustees, and the survivors and survivor of them, his ex- 
ecutors or administrators, should pay and apply the fund to 
and for such charitable or other purposes as they should think 
fit, without being accountable to any person or persons whom- 
soever for such their disposition thereof: Held, that a trust 
was created, but of so indefinite nature as not to be capable of 
being carried into effect, and the bequest therefore failed. 
(Williams v. Kershaw, Rolls, Dec. 1835.) Ellis v. Selby, M. 
& C. 286. 


. (Bequest.) A bequest of the residue of personal estate for 


such religious and charitable institutions and purposes within 
the kingdom of England as in.the opinion of the testator’s 
trustees should be deemed fit and proper, is a good charitable 
bequest. Baker v. Sutton, K. 224. 


CONVERSION. 
E. D., by the settlement made on his marriage with K. F., coven- 


anted to pay, to the trustees, 1200/. in trust, with the consent 
of the husband and wife, and not without, to lay it out in the 
purchase of lands in fee, or for long terms of years, or of copy- 
hold or customary tenure, and to settle the same on the hus- 
band for life, without impeachment of waste ; remainder to the 
wife, for life, in bar of dower; remainder to the use of the 
children of the marriage as the husband and wife, or the sur- 
vivor of them, should appoint, and, in default of appointment, 
to the use of all the children of the marriage in tail. The 
1,200/. was invested in the funds, and so remained with the 
acquiescence of the husband and wife. ‘There was one child 
of the marriage. The wife survived her husband, and after- 
wards died: Held, that there was no conversion and that 
therefore the fund remained as it was. Davies v. Goodhew, 
Sim. 585. 


DONATIO MORTIS CAUSA. 
The obligee of a bond, five days before her death, signed a mem- 


orandum, which was indorsed on the bond, and which pur- 
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ported to be an assignment of the bond, without consideration, 
to a person to whom the bond was at the same time delivered : 
Held,. that the gift was incomplete, and could not be given 
effect to by the Court. Edward v. Jones, M. & C. 240. 

EVIDENCE. 

1. (Inscription.) An ancient mural inscription, giving a his- 
torical account of a family, and placed in a chancel which had 
formerly been used as a burying-place of the family, and form- 
ed part of the church of the parish where numbers of the family 
had long been resident proprietors, was admitted as evidence 
in a question of pedigree for the purpose of proving the facts 
stated in the inscription. Slaney v. Wade, M. & C. 338. 

. (Same.) The inscription having been effaced twenty-five 
years previous, its contents were allowed to be proved by second- 
ary evidence furnished by copies made while the inscription was 
entire. S.C. 

EXECUTORS. 

1. Executors, who were directed by the will to call in the testa- 
tor’s personal estate with all convenient speed, continue d his 
trade for some years after his death, and ultimately a con- 
siderable loss was sustained. The court refused to charge 
them with the loss, as they had acted bond fide, and accord- 
ing to the best of their judgment. Garrett v. Noble, Sim. 
517. 

2. An executor will be allowed payments made by him to simple 
contract creditors of his testator, a bond being in existence 
but not payable ; but he will not be allowed payments to leg- 
atees, notwithstanding he had no notice of the bond. Norman 
v. Baldry, Sim 621. 

HUSBAND AND WIFE. 

1. (Fraud on husband.) A wife, who had been deserted by her 
husband, became entitled to a share of an intestate’s property 
amounting to 36097. The husband, whilst he was ignorant of 
the amount of the share, assigned it in trust for his wife and 
children, subject to the payment of 10s. a week to himself for 
life. Although the deed recited that the intestate’s estate was 
very considerable, yet, as the administrators, who were the 
wife’s brothers and parties to the transaction, did not disclose 
to the husband the amount of the share, the deed was set aside. 
Groves v. Perkins, Sim. 576. 
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2. (Decree— Benefit of.) Where in a suit by a husband against 
his wife and children (whom he had deserted), respecting the 
wife’s share in an intestate’s estate, and the decree referred it 
to the master to approve of a proper settlement on the wife, 
with liberty to all parties to lay proposals before the master. 
Before the report was made, the wife died. The children were 
held to be entitled to the benefit of the decree. 0. 

3. (Separate estate.) A testator gave a legacy to a trustee in 
trust to invest it for the benefit of E. S., independent of the 
control of her husband. On a bill by the husband and wife 
against the trustee, to have it declared that the wife was abso- 
lutely entitled to the fund, and to have the same transferred to 
her or to her husband by her direction or in her right, it was 
held that the wife was entitled to the fund but without the con- 
trol of the husband ; and it was referred to the Master to ap- 
prove of a trustee to whom the fund might be transferred, and 
to approve of a deed of trust. Simons v. Horwood, K. 7. 

INTEREST. 

Interest at 4 per cent. was ordered to be paid on a debt not in 
its nature bearing interest, vexatiously withheld by a husband 
from the executor of his deceased wife. Meredith v. Bowen, 
K. 270. 

JURISDICTION. 

The Lord Chancellor has no jurisdiction to hear, on the minutes, 
a decree made by himself as Master of the Rolls. Reece v. 
Reece, M. & C. 372. 

LEGACY. 

1. A testatrix bequeathed an annuity to her niece for life, and 
charged the same upon her leasehold property in W— Street, 
and all and every her residuary personal estate and effects 
whatsoever, save and except her leasehold premises at R.: 
Held to be a demonstrative legacy. (Acton v. Acton, 1 Mer. 
178.) Livesay v. Redfern, Y. & C. 90. 

2. (Forfeiture—Felony.) A legacy was given to W. A. when 
he should attain the age of twenty-one, and if he should die 
under that age without issue, over: W.H. committed a felony, 
and underwent the punishment to which he was sentenced for 
the offence before he attained twenty-one ; which punishment 
by the 9 G. 4, c. 32, s 3, operates a pardon, and restores the 
felon to his civil rights: Held, that W. A. having undergone 
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the punishment before the event happened on which the con- 
tingency depended, the legacy was not forfeited. Stokes v. 
Holden, K. 145. 

3. (Priority.) Primd facie, a testator must be presumed to in- 
tend that all his legacies should be equally paid, and the onus 
is upon those who contend for a priority, to show that the tes- 
tator meant to give a preference to aparticular legatee. Brown 
v. Brown, K. 275. 

LUNATIC, 

An inquisition in lunacy having found that a person was a lunatic, 
and had been in the same state of lunacy from the time of her 
birth, the inquisition was quashed and a new commission is- 
sued, the finding being a contradiction in terms. Jn the matter 
of Bruges, M. & C. 278. 

MARRIAGE ARTICLES. 

1. (Correcting.) Articles executed before a marriage having 
stipulated that estates should be limited to the first and other 
sons of the marriage in tail, but it being proved that the in- 
tention was to limit the estates to the first and other sons in tail 
male, the Court, after the marriage had taken place, directed 
that, in the settlement to be executed in pursuance of the 
articles, limitations to the first, and other sons in tail male 
should be inserted. The Duke of Bedfordy. The Marquis of 
Abercorn, M. & C. 312. 

2. Where a power was reserved, in articles executed before 
marriage, to husband and wife, to alter and vary the provisions 
and terms of the articles in such manner as to them should 
seem fit, previous to the execution of the settlement: Held, not 
to authorize the insertion in the settlement of a power enabling 
the husband to jointure a future wife, or to charge portions for 
younger children of a future marriage. S. C. 

MORTGAGEE. 

(Account—Loss.) On a bill for redemption of mortgaged pro- 
perty in the possession of the mortgagee, the latter will be made 
to account for all loss and damage occasioned by his gross 
negligence in respect of bad cultivation and non-repair of the 
mortgaged premises. Wragg v. Denham, Y. & C. 117. 

PLEADING. 

1. (Amendment.) Under an order, made at the hearing, that 
the cause should stand over, with liberty to the plaintiff to 
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4. 
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6. 


amend his bill by adding parties, as he should be advised, or 
showing why he was unable to bring all proper parties before 
the Court, the plaintiff is not entitled to add parties as co-plain- 
tiffs, and introduce new statements and charges in the bill 


relating to such co-plaintifis. Milligan v. Mitchell, M. & C. 
433. 


. (Parties.) In a suit for the purpose of having the affairs of a 


joint-stock company settled, and wound up under a decree of 
the Court, and praying for accounts of the partnership transac- 
tions, and that a sale of the partnership property by the direct- 
ors might be declared fraudulent and void, all the members of 
the company, however numerous, must be parties to the suit, 
it being impossible to settle the conflicting interests in the 


aj 


absence of any parties. Evans v. Stokes, K. 24. 


. (Plea.) A bill was filed by persons claiming the equity of 


redemption of estate in St. Christopher’s, against the defend- 
ants as mortgagees, for an account. The defendants pleaded, 
that they were owners of the estates under a bill of sale, which, 
according to the laws of St. Christopher’s, vested the absolute 
interest in them. The bill charged that the defendants, short- 
ly after the death of the testator under whom the plaintiffs 
claimed, entered into possession or receipt of the rents and 
profits of the estates. The defendants, by their plea, stated 
that they entered into possession or receipt of the rents and 
profits, after, and not before, the sale: Held, that this allega- 
tion did not over-rule the plea. Verchild v. Paull, K. 87. 

(Plea.) A. died indebted to B., C. took out administration 
to A., got in his estate and afterwards died. D. took out 
administration to A., B. filed a bill against D. and C.’s executor, 
for an account of A.’s estate possessed by D. and by C. The 
executor pleaded an account stated by him to D. after the 
filing of the bill, and a release executed to him by D. on pay- 
ment of the balance; but did not annex the account to his 
plea: Held, that the plea was not double, and that it was not 


necessary to annex the account. Holland v. Sproule, Sim. 
623. 


. (Parties.) A bill is not demurrable, because the legatees of 


a testator join with his executor in suing for a debt due to his 
estate. Rhodes v. Warburton, Sim. 617. 
(Answer.) Upon a bill of discovery in aid of a defence to an 
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action on a bill of exchange, if the defendant in equity is in- 
terrogated as to the consideration given for the bill, he must 
answer not only as to the consideration which he gave for the 
bill himself, but as to that which he knows another party to 
have given. Lord Glengall v. Edwards, Y. & C. 125. 

. (Same.) The words ‘‘ knowledge, remembrance, informa- 


1 


tion and belief,” if stated at the commencement of an answer 
as applying to the whole, will govern the whole answer. Neate 
v. Duke of Marlborough, Y. & C. 3. 

8. A.,a merchant in England, guaranteed the payment of all 
purchases made by B., a factor in England, for C., a merchant 
abroad, subject to the approval of X., an agent of C., A. being 
simply the paymaster or guarantor for C.: Held, that A. could 
not maintain a bill for an account against B. unless he stated 
a case of collusion between B. and X. Darthez v. Lee, Y. & 
C. 5. 

9. (Demurrer.) A bill brought for an account and for an injunc- 
tion to restrain proceedings at law, cannot be demurred to on 
the mere ground that the plaintiffs in equity are not all defend- 
ants atlaw. Darthez v. Lee, Y. & C. 12. 

10. (Partnership.) Semble, a bill for an account of partnership 
transactions must pray for a dissolution of the co-partnership. 
Knebell v. White, Y. & C. 15. 

PRACTICE. 

1. (Production of documents.) A defendant to a mere bill of 
discovery in aid of an action at law will not be ordered to pro- 
duce, upon the trial of the action, or upon any proceeding in- 
cident thereto, documents which he admits by his answer to be 
in his possession. Brown v. Thornton, M. & C. 243. 

2. (Production of documents.) The common direction that a 
party shall produce before the Master all books and papers 
relating to the matters in question, as the master shall direct, 
entitles the Master to require, by his warrant, that all such 
books and papers generally shall be left in his office; and to 
refuse to leave them, in pursuance of such warrant, is to dis- 
obey the order of the Court which has directed their produc- 
tion. (Sidden v. Liddiard, 1 Sim. 388.) Shirley v. Earl 
Ferrers, M. & C. 304. 

PORTIONS. 

1. (Evidence.) Where an uncle made a provision for his niece 
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by his will, and afterwards by a settlement on her marriage. 
The question being whether the latter was intended to be a 
satisfaction of the former, extrinsic evidence was admitted to 
show that the uncle stood in loco parentis to his niece. Powys 
v. Mansfield, Sim, 528. 

2 There is no case in which a person has been held to stand in 
loco parentis to a child whose father is living, and who resides 
with and is maintained by the father according to his means. 
Powys v Mansfield, Sim. 528. 

SETTLEMENT. 

C. W., under a power in her marriage settlement, bequeathed a 
sum of stock to trustees, in trust to pay the interest to her 
husband, in order the better to enable him to maintain the 
children of the marriage until their shares should become as- 
signable to them; and if no children, or none that should live 
till their shares became assignable, she gave the interest of the 
fund to her husband for his life, and after his decease the prin- 
cipal to such person or persons as should be her next of kin, 
There was only one child of the marriage: Held, that C. W. 
meant the bequest for the benefit of the child until the principal 
should become assignable, and she gave no interest so as to 
entitle trustees for creditors, to whom the husband had assign- 
ed all his personal property, to claim any part. Wetherell v. 
Wilson, K. 80. 

SOLICITOR AND CLIENT. 

(Notice.) Where one transaction is closely followed by and con- 
nected with another, or where it is clear that a previous trans- 
action was present to the mind of a solicitor, when engaged 
in another transaction, there is no ground forsaying that notice 
to the solicitor is notice to the client only as applied to the 
same transaction. (Mountford v. Scott, 3 Mad. 34.) Har- 
greaves Vv. Rothwell, K. 154. 

TRUST. 

1, ( Resulting.) By a deed between a father and son, reciting 
that the father was desirous of settling the property therein 
comprised, so as to make the same a provision for himself 
during his life, and for his wife and her children by him after 
his decease, he released and assigned the same and every part 
thereof to the son, upon the trusts thereinafter mentioned con- 
cerning the same. The father proceeded to declare the trusts 
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as to part of his property in favor of his wife, a daughter and 
a niece, but no trust was declared as tothe surplus: Held, that 
the father must be taken to have intended to part with all 
beneficial interest, and that there was no resulting trust to the 
grantor as to the surplus: a bill for an account of interest by 
the father against the son’s representatives, the father having 
been maintained many years by the son, was dismissed. (Hill 
v. Bishop of London, 1 Atk. 618.) Cook v. Hutchinson, 
K. 42. 

2. (Legal estate.) An estate having been devised, without any 
limitation of the quantity of interest, to trustees, in trust for a 
limited purpose, with remainder to persons to whom the bene- 
ficial interest was given: Held, that the legal estate given to 
the trustees ceased on the satisfaction of the limited purpose, 
and vested in the persons beneficially entitled in remainder. 
(Doe dem. White v. Simpson, 5 East, 162.) Heardson v. 
Williamson, K. 33. 


USURY. 


Where the interest due upon a mortgage had become in arrear, 
and in the mortgagee’s account of arrears, rests were made 
from time to time, on which interest was calculated, and 
ultimately a general account of all arrears, calculated on the 
footing of those rests, was signed by the mortgagor and con- 
firmed by a deed executed by him three years afterwards for 
securing re-payment of the balance to the mortgagee: Held, 
that these were not usurious. Blackburn v. Warwick, Y. & 


C. 92. 


VENDOR AND PURCHASER. 


A testator devised his estates by trustees in trust to sell, and de- 
clared their receipts should be sufficient discharges; and he 
directed them to complete any contracts for the sale of his 
estates, entered into during his life-time, and remaining in- 
complete at his death: Held, that his executor was the proper 
party to give receipts for the purchase-moneys of the estates 
contracted to be sold by the testator. Eaton v. Sanzter, Sim. 
517. 


WILL. 





1. (Construction.) M. J., by her will, gave the residue of her 
property to A., and by a codicil, reciting that gift and that, 
as life was uncertain, A. might be removed before her, she in 
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such cases appointed B. and C. her residuary legatees. M. J. 
made a second codicil, as follows :—‘‘ As the death of Mrs. W. 
(the mother of B. and C.) has taken place, and as her two 
children will ultimately become my residuary legatees, the 157. 
she was to have I give to Mrs. H.”’: Held, that A. was entitled 
to the residue. Vaughan v. Foakes, K. 58. 

2. (Same.) C.L., by her will, gave ‘to A. A. 4007. to be paid 
at and after her decease, and vested in the public funds, the 
interest whereof she should receive when she attained twenty- 
one. In the event of her decease at, before or after the said 
period, the sum so bequeathed to be divided between E. M. 
and A. M.”’: Held, that A. A. took a life interest only in the 
legacy. Miles v. Clarke, K. 92. 

3. (Same.) W.H., by his will, gave to his wife F. H. the interest 
of all his property in the public funds during her life, the prin- 
cipal being placed in the names of the under-mentioned trus- 
tees for that purpose; and he also gave to his wife all his 
other property which he might be possessed of at his decease, 
after paying his funeral expenses and debts, part of his funded 
property being applied for that purpose if necessary. On the 
death of his wife he gave to his daughter J. H. 2001. stock 
three per cent. reduced annuities, and to other persons 507. 
three per cent. reduced annuities respectively; and to his son 
the residue of his property, after paying those legacies. And 
he appointed two persons his executors and trustees. At the 
date of his will the testator had 7002. three per cent. reduced 
annuities, but he afterwards sold out that stock, and invested 
part of the produce on mortgage: Held, that the gift of the 
stock was specified, and consequently adeemed by the sale; 
that the other legacies were general; and that F. H., took only 
a life interest in the testator’s residuary estate. Hayes v. 
Hayes, K. 97. 

4. (Mistake.) J. W., by his will, devised an estate in Jamaica 
to trustees, upon trust as long as R. B., the second son of his 
daughter E. B., should be under the age of twenty-one years, 

to pay and apply 150/. per annum out of the rents and profits 

for his maintenance and education, and subject thereto, upon 

various other trusts, in favor of his daughter E. B., and his 

said grandson R. B.; and subject to all those trusts, in trust 

for the said R. B. for life, with remainder to his first and other 
VOL. XVII.—NO. XXXII. 34 
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sons in tail male, with remainder in moieties in favor of H. C. 
and R. C., the second and third sons of his daughter J. C., 
and their issue. The testator also devised his estate in Eng- 
land in trust for his said daughter E. B. for life, with remainder 
to his said grandson R. B. for life, with remainder to his first 
and other sons in tail male, with remainder tothe third, fourth, 
fifth, and every other son of the said E. B. severally and succes- 
sively in tail male, with remainder to the testator’s right 
heirs. E. B. had no second son named R. The name of her 
eldest son was R., but that of her second, H.: Held, that this 
being a mistake in the name, and not in the description of the 
devisee ; H. and R. were entitled to take under the devises, 
and parol evidence was admitted to explain the ambiguity. 
Bradshaw v. Bradshaw, Y. & C. 92. 

( Construction.) A bequest of a residue to A. for life, and 
after the death of A. and B., to G. B. and H. B., to be equally 
divided between them, share and share alike, or to the survivor 
or survivors of them. G. B. and H. B. both died in the life- 
time of the surviving tenant for life: Held, that their represen- 
tatives were respectively entitled to a moiety of the residue on 
the death of the surviving tenant for life. Belk v. Slack, K. 
239. 

( Vesting.) T. F., by his will, directed the residue of his 
property to be invested in land, and given to S., who was ‘‘ not 
to be of age to receive this until he attained his twenty-fifth 
year, and to be entitled to him and his male heirs bearing the 
name of T. F. for ever.” Held, that S. took an immediate 
vested interest, as tenant in tail in the land, subject to be 
divested if he should not attain twenty-five ; and that the rents 
and profits were consequently applicable to his benefit during 
minority. (Boraston’s Case, 3 Co. 19.) Snow v. Poulden, K. 
186. 

(Construction—Family.) R. B., by his will, directed his 
business to be carried on by his wife and son for the mutual 
benefit of the family, and devised his property in trust, that at 
his wife’s decease, the whole of it, as well freehold as personal, 
should be equally divided among his children: Held, that the 
word ‘ family’ comprised the testator’s wife ; and that she took 
a life interest in both the real and personal estate. Blackwell 


vy. Bull, K. 176. 
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(Same.) A testatrix devised all her messuages, situate in 
Denmark Court. She had five houses within the court, and 
another which fronted towards the Strand, and formed one side 
of a covered passage, leading to the place where the five stood, 
and to the back of which was attached an out-building, abut- 
ting on ground within the court. The Vice-Chancellor having 
decided that the five houses only passed, the Lord Chancellor, 
on appeal, directed an ejectment to be brought by the heir at 
law against the devisee, and on a verdict being found for the 
defendant, reversed the decision of the Court below, and made 
a declaration, that the house fronting towards the Strand 
passed with the other five. Newton v. Lucas, M. & C. 391. 


. (Same.) H. W., by will, gave all his lands, tenements, and 


hereditaments, and the residue of his personal estate, to 
trustees, their heirs, executors, administrators, and assigns, to 
the use of his grandson H. ‘T, for life; and after his decease 
in trust for the child and children of H. T., at his and their 
respective ages of twenty-one, as tenants in common: but in 
case H. T. should happen to die without leaving any lawful 
issue of his body living at the time of his decease, then he 
gave, devised, and bequeathed all his said freehold estates, 
and the residue of his personal estates, over to the persons 
therein mentioned. H. T. had two children, a son who died 
in his infancy, and a daughter who attained twenty-one, but 
died intestate in the lifetime of H. T., leaving children: Held, 
that the personal estate belonged to the personal representa- 
tive of the daughter of H. T.; and that the real estate vested 
in the heir at law. Hutchinson v. Stephens, K. 240. 


10. ( Trust.) 8S. B., by his will, bequeathed the whole of his 


property to his wife, for her life, and directed that upon her 
death one third should devolve on his daughter, and that the 
other two thirds should be at the sole and entire disposal of his 
wife, trusting that should she not marry again and have other 
children, her affection for their daughter would induce her to 
make the daughter her principal heir. The widow died un- 
married. Held, that she took an absolute interest in the two 
thirds under the will. Hoy v. Master, Sim. 568. 


11. ( Maintenance.) B., by his will, gave his residuary estate to 


trustees, in trust for his sister’s youngest children equally, and 
to vest in them at the usual periods; and he directed his 
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trustees, during the minorities of the children, to pay the in- 
terest of their shares to his sisters or to the guardians of the 
children ; to be applied for their maintenance and education : 
Held, that the sisters were entitled to receive the interest of 
their children’s shares during their minorities. Berkeley v. 
Swinburne, Sim. 613. 

12. (Remoteness.) W. P., by his will, gave annuities to his 
widow and son, and directed the surplus of his personal estate, 
and the rents of his real estate to be invested in stock, and the 
dividends to be accumulated, and to be and remain assets for 
improvement, in the hands of his executors, until the time and 
times should arrive when distribution should be made as there- 
by directed. He then directed his real estates to be sold after 
the decease of the survivor of his wife and son, and the proceeds 
to be invested in stock, and the dividends to be accumulated, 
to be and remain assets for improvement in the hands of his 
executors, for the benefit of his grand-children and his ne- 
phew, T. O., and to be distributed as they should become of 
the age of twenty-five years. W. P. had two grand-children 
born in his lifetime, both of whom died infants, one in his life- 
time, and the other after his death. Another grand-child was 
born after the testator’s death who was an infant when the bill 
was filed. T.O. survived the testator and attained twenty- 
five: Held, that the trust for the benefit of the nephew and 
grand-children was void for remoteness. (Leake v. Robinson, 
2 Mer. 363.) Porter v. Fox, Sim. 4835. 

WITNESS. 

Two witnesses, to whom an interrogatory was exhibited, by the 
examiner, with respect to certain drafts of deeds, then produced 
to them, were unable to answer the particulars of the interrog- 
atory, by reason of their not having had an opportunity of 
previously inspecting the drafts. The drafts were marked by 
the examiner as having been produced to the witnesses. The 
witnesses having afterwards inspected the drafts, an application 
was made that they might be examined to the same interroga- 
tory ; and the Court, upon satisfying itself, by seeing the de- 
positions already taken, that the former examination was 
nugatory, in consequence of the want of the previous inspec- 
tion, allowed the re-examination to take place, the other party 
having liberty to cross-examine. (Kirk v. Kirk, 13 Ves. 280.) 
Stanney v. Walmsley, M. & C. 361. 
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ABATEMENT. 

( Variance.) S. and C. were sued ona promissory note made 
by S.C. & Co. Held, that the error could be taken advantage 
of by plea in abatement. Winslow v. Merrill, & al. 2 Fair- 
field, 127. 

ABATEMENT, AND REVIVOR. 

(Joint defendants—ex contractu.) If two or more persons are 
sued jointly, ex contractu, and obtain a judgment in bar, and 
for their costs—upon which a writ of error is prosecuted, if 
one of them dies, (the right surviving,) the writ of error does 
not abate. Marshall v. Peck and Gilman, 1 Dana, 609. 

ACCORD AND SATISFACTION. 

( Giving of note.) A note given for a debt secured by a previous 
similar note, which had become due, is no satisfaction of the 
debt. But if the parties to the new note are different, it may 
be pleaded as an accord and satisfaction. Letcher v. Bank of 
the Commonwealth, 1 Dana, ®4. 

ACTION. 

1. (Conditional conveyance.) Where a sum of money had been 
paid as part consideration for the conveyance of land upon 
certain conditions subsequently to be performed by the grantee, 
but which had not been performed, and the grantor had re- 
claimed the land for condition broken, it was held, that the 
grantee could not recover back the amount thus paid. Frost 
v. Frost, 2 Fairfield, 235. 
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(Same.) Nor could the grantor, after availing himself of the 
forfeiture and reclaiming the land, recover that part of the 
consideration which remained unpaid. Ib. 

(Crops raised by trespasser.) A, being the owner and occu- 
pant of a farm, was forcibly expelled therefrom by B, C, and 
D,—the former conveying the premises at the same time to C, 
and he leasing them to D, for a year. D entered, and im- 
proved for a period of about nine months, and raised and 
gathered the crops. At the expiration of the nine months, A 
was restored to the possession, by judgment of Court, on a 
process of forcible entry and detainer. The crops, raised by 
the labor of D, being then in the barn, on the premises, were 
taken and converted by A, to his own use. In an action of 
trover, brought therefor by D, it was held that A, under the 
circumstances, was legally entitled to the crops taken, and that 
the action could not be maintained. Thomas v. Moody, 2 
Fairfield, 139. 

(Money paid for office of Constable.) Money paid to a town 
for the office of constable, it having been put at auction prior to 
the choice, cannot be recovered back. In such case, the rule 
of law, in pari delicto, potior est conditio defendentis, well ap- 
plies. Groton v. Waldboro’, 2 Fairfield, 306. 

(By surveyor of highway against a town.) J. M. was duly 
chosen and sworn as a surveyor of highways in the town of 
C. and his limits assigned him, in writing, by the selectmen— 
afterwards, but before any tax-bill had been committed to him, 
a bridge, within his limits, was carried away and destroyed by 
a sudden freshet—he thereupon, without giving nolice to the 
selectmen, or applying for their consent, proceeded to repair 
the bridge, and afterwards brought his action against the town 
to recover for the materials and labor thus furnished and ex- 
pended.— Held, that the action could not be maintained. Moor 
v. Cornville, 2 Fairfield, 367. 

( To recover damages for land taken for private way.) Where 
the selectmen of a town, on the application, and for the benefit 
of certain bridge proprietors, laid out a private way—assessed 
damages to an individual over whose land it was laid—and 
took a bond of said proprietors conditioned for the payment of 
said damages, and for the making of said road—and said road 
was afterwards accepted by the town, at a regular meeting 
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thereof—it was held, that these proceedings gave the indivi- 
dual injured no right of action against the town to recover the 
amount of his damages. Draper v. Orono, 2 Fairfield, 422. 

7. (Detinue.) Detinue may be maintained against a defendant 
who has had possession of the chattel sued for, but has parted 
with the possession (without being divested of it by authority of 
law), before the date of the writ. Pool v. Adkisson, et al., 1 
Dana, 118. | 

8. (Second—against party to a note.) When a judgment has 
been recovered against a party to a bill of exchange, or note, 
no other action can be maintained against the same party on the 
same bill or note. If one under a subsequent liability (as in- 
dorser), on such bill or note, pays it, his remedy, against the 
party who had been sued, is on the implied assumpsit, or by 
taking the control and use of the judgment. Clark v. Schwing, 
1 Dana, 336. 

9. (Seduction.) An action on the case for the seduction of a 
daughter, is founded exclusively on the relation of master and 
servant, not parent and child: and the gist of it is consequential 
loss of service. Hence a widowed mother cannot maintain the 
action. South v. Denniston, 2 Watts, 474 

ACTIONS REAL. 

1. (Effect of Judgment in action te recover dower.) In an ac- 
tion by one claiming under A. to recover 100 acres of land of 
B., the title and claim of the latter was holden not to be affect- 
ed by a prior judgment against him for the recovery of dower 
in the premises, by the widow of A., except to the extent of her 
dower. Maddocks vy. Jellison, 2 Fairfield, 482. 

2. (Claim for “ betterments.”) One holding an estate in dower 
under the widow, cannot, after the termination of the estate, 
set up a claim for ‘‘ betterments” against the reversioner. Ib. 

ADMINISTRATION ACCOUNT. 

1. (Its effect.) Theonly effect of the settlement of an administra- 
tion account in the orphan’s court is, to show the balance of 
assets in the executor’s hands after the payment of debts and 
charges, and can have no bearing upon the amount due to 
legatees, or to repel presumption of the payment of a legacy 
which arises from lapse of time. Foulk v. Brown, 2 Watts, 
209. 

2. (Interest.) In what case, and under what circumstances, 
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a legatee will be charged with interest upon advancements ; and 
the effect of the settlement of an administration account by 
executors upon the question of interest. Fickes v. Wireman, 
2 Watts, 314. 

ADMINISTRATOR. 

1. (Not liable as trustee.) An administrator is not chargeable 
as trustee, in a process of foreign attachment brought to recover 
a debt due from a creditor of the intestate, though the effects 
in the administrator’s hands be the proceeds of a sale of real 
estate, by consent of heirs, but without license from the Judge 
of Probate. Wait & al. v. Osborne and Trustee, 2 Fairfield 
185 

2. (Regularity of proceedings in execution of license to sell.) 
Where an administrator has been duly licensed to make sale of 
the real estate of his intestate, the regularity of his proceedings 
in making the sale under such license, is not a subject of in- 
quiry by strangers, but only by those who have a title or in- 
terest, or claim to have, in the lands sold. JO. 

3. (Pendente lite.) An administrator, pendente lite, has nothing 
to do, in his official capacity, with a feigned issue to try the 
validity of a will; and cannot charge the expenses of it in his 
account. Dietrich’s Appeal, 2 Watts, 332. 

An administrator, pendente lite, should be allowed to have a 
reasonable sum in his hands to meet contingencies, upon which 
he should not be charged with interest. Ib. 

4, (Contract by.) A contract, by an administrator, to sell the 
real estate of his intestate, for a certain sum and on certain 
terms of payment, and that he will make the title through the 
medium of the orphan’s court, is void, and no action can be 
maintained for a breach of its provisions. Myers v. Hodges, 
2 Watts, 381. 

AGEN’. 

1. (General, may enter lands.) An authority as general agent is 
sufficient to enable one to make an entry into lands for his 
principal. Richards et ux. v. Folsom, 2 Fairfield, 70. 

2. (Ratification.) But if it were not, the bringing of a suit by 
the principal to avail himself of rights acquired under such en- 
try, is a sufficient ratification of the agent’s act. Jb. 

3. (Distinction between sealed and unsealed instruments.) 'The 
rule of law, that an agent binds himself and not his principal, 
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unless he use the name of the principal, applies only to sealed 
instruments, In contracts not under seal, if the agent intend 
to bind his principal and not himself, it will be sufficient if it 
appear in such contract that he acts as agent. Andrews v. 
Estes & al. 2 Fairfield, 267. 

(Contract by school committee.) Where A, B, and C, in 
writing promised, “in behalf” of a certain school district, to 
pay a stated sum for the erection of a school-house, signing as 
‘a committee,’ and being duly authorized by the district to 
make such contract, it was held that they did not thereby 
render themselves personally liable. Ib. 

(Post-Master.) A post-master is liable for the acts of one 
whom he permitted to have the care and custody of the mail, in 
his office, not having been sworn according to law. Bishop 
v. Williamson, 2 Fairfield, 495. 

(Possession by.) Any person who has had the possession of, 
and has sold, used, or detained, the property of another—either 
for himself, or as the agent, or servant, of a stranger—is liable 
(in detinue) to the true owner, for the property, or its value— 
whether he was, or was not, conusant of the right of the true 
owner—and whether he had, or had not, parted with the posses- 
sion before the suit. Pool v. Adkisson et al., 1 Dana, 111. 
(Authority of.) The authority of an agent can never exceed 
that of the principal. No one can confer upon another a power 
which he does not himself possess; or authorize another to act 
illegally. Whoever, being of legal discretion, acts tortiously, 
or intermeddles with the property of another without his assent, 
or the authority of law, is personally responsible to the injured 
party :—and the fact that it was done as the agent, or by the 
request or command, of a third person, will not excuse. Pool 
v. Jldkisson et al. 1 Dana, 112. 

(Same.) Purchaser of a chattel, from one in possession, who 
had no title, nor authority to sell, is responsible for the value, 
to the true owner. Pool v. Adkisson et al. 1 Dana, 115. 
(Same.) An agent, who sells a chattel for one who had no 
right to it, and is made responsible to the owner, must look 
to his employer, for indemnity. Jb. 


10. (Assumpsit against.) Assumpsit will not lie against an 


agent, who received the money, to which a stranger was 
entitled, and without knowing of the stranger’s right, paid it 








406 Digest of American Cases. [July, 


over to his principal—for the law will not imply a promise to 
pay, where there was no knowledge of the right to receive. 
. 117. 


11. (Execution of deed by.) If an agent sign his own name, with 
descriptio personis added, (as J. 'T. J. attorney in fact for J. J.) 
to a bond for a conveyance: though this is but the bond of 
the agent, yet, if he was authorized to bind the principal, the 
latter may be held, tn equity, to a specific execution. Johnson 
§&c. v. W. Johnson’s heirs &c. 1 Dana, 368. 

AMENDMENT. 

1. (Jn actions on contract.) In actions on contract, new plain- 
tiffs or new defendants can never be added by way of amend- 
ment. Winslow v. Merill, 2 Fairfield, 127. 

2. (Not introducing new causes of action.) When the defend- 
ant as post-master, was charged with unlawfully neglecting 
and refusing to deliver a letter from his office, it was held to 
be introducing no new cause of action, to amend, by adding a 
count, charging the same act to have been done by one duly 
sworn, whom he wrongfully permitted to have the care and 
custody of the mail in his office. Bishop v. Williamson, 2 
Fairfield, 495. 

ARBITRAMENT AND AWARD. 

1. (Made after a certain day.) In an arbitration bond it was 
stipulated that the award should be made before a certain day 
—‘‘ provided nevertheless, that in case either of the said 
parties shall, by affected delay or otherwise, prevent the arbitra- 
tors from making their award by the time limited, then the 
arbitrators shall be at liberty to proceed and make up their 
award, taking such time as they shall think reasonable.” Be- 
fore the day fixed the arbitrators met the parties, but at the 
request of the defendant adjourned to a time beyond it, when 
they again met the parties, gave them a hearing and made up 
their award. It was held that they had authority so to do, 
having been prevented by the defendant from making it before 
the day limited, within the meaning of the phrase, ‘‘ by affect- 
ed delay or otherwise.” Bixby v. Whitney, 2 Fairfield, 62. 

2. (Same.) Held further, that upon a just construction of the 
bond, the enlarged time extended to all the purposes for which 
the arbitrators were appointed, and not merely to the making 
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up and signing of the award on a hearing had prior to the day 
first named. Jb. 


3. {Submission not binding, wrong form of action.) A. and B. 
submitted a claim of the former against the latter to C. D. sole 
referee, under a rule from a justice of the peace, drawn in the 
usual form ; and requiring the report of the referee to be made 
to the C.C. Pleas. After a hearing and award made, the 
parties agreed in writing that, it might be opened, and that 
they would abide by it. Held, that the submission was not 
binding, being to one referee only and not to three ;—that, if it 
were good as a submission at common law, debt, or covenant 
would be the proper remedy, and not assumpsit ;—that, the 
subsequent agreement could not be regarded as separate from 
the submission and founded on a new consideration, so that 
assumpsit might be maintained thereon. Bowes v. French, 2 
Fairfield, 182. 

4. (Guardian’s authority.) A guardian has a general authority 
to submit to arbitrators, questions and controversies respecting 
the property and interests of his ward. Weston v. Stuart, 2 
Fairfield, 326. 

5. (Joinder of husband and wife.) It seems a wife may join her 
husband in submitting to the decision of arbitrators, a question 
touching the title to her lands, 2 Fairfield, 362. 

ARBITRATION AND AWARD. 

(Several claims.) Several claims being referred, by a general 
submission, an award for plaintiff for one or more, silent as to 
the others, will be taken to be against him, as to the latter. 
Engleman’s Ex’ors. vy. Engleman, 1 Dana, 439. 

ARREST. 

1. (What.) To constitute a duress at law, the arrest must have 
been originally illegal, or made so by a subsequent abuse of it. 
Stouffer v. Latshaw, 2 Watts, 165. 

2. (In another State.) The legality or illegality of an arrest is 
determinable by the laws of the State wherein it is made ; and 
in the absence of proof to the contrary, an arrest upon legal 
process in another State will be taken to be justifiable. Ib. 

ASSIGNMENT. 

1. (Absolute release.) A provision, in a general assignment for 

the benefit of creditors, requiring an absolute release of all 
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claims and demands against the assignor in consideration of 
such assignment, does not affect its validity. Todd v. Buck- 
man, 2 Fairfield, 41. 

2. (Disposition of surplus.) Nor will a provision requiring the 
surplus, should there be one in the trust property, to be paid 
over to the assignor, vitiate the assignment. 6, 

3. (Presumption of assent.) The assent of creditors cannot be 
presumed to an assignment which stipulates for a credit of six 
months for the balance that may remain unpaid after the 
assignee shall have executed the trusts therein imposed. Jb. 

4. (Assigned property may be attached when.) The trust pro- 
perty under a general assignment may be attached by a dis- 
senting creditor, if not wanted to satisfy the claims of those 
creditors who had become parties to the assignment prior to 
such attachment ;—the trustee process, though the usual, not 
being the only remedy in such case. Jb. 

5. (Real and nominal value.) Though by the assignment the 
nominal value of the property be greater than the amount of 
the debts of the assenting creditors, yet, in an action between 
the assignee and an attaching creditor, the former may show 
that the real value is less than the amount of such debts. Jb. 

6. (Creditors need not sign in all cases.) To render an assign- 
ment for the benefit of creditors valid and effectual, it is not 
necessary in all cases that they should become parties by sign- 
ing. But, the property being passed over by delivery, the in- 
strument may be drawn so as to require only the signature of 
the trustee :—and in such case the mere verbal assent of the 
preferred creditors is sufficient to protect the property from the 
attachment of other creditors. Wiley v. Collins & trustee, 2 
Fairfield, 193. 

7. (Action by assignee in his own name, when maintained.) Where 
a chose in action was assigned, and the debtor being called on 
for payment by the assignee, said he would pay to him if he 
was legally entitled to receive it, it was held to be sufficient 
to enable the assignee to maintain an action in his own name, 
on showing a legal assignment. Lang v. Fiske & al, 2 Fair- 
field, 385. 

8. (Money had and received.) The assignee may avail himself 
of such promise under the count for money had and receiv- 


ed. Ib. 
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9. (Obligation of holder of indorsed note.) 1f the holder of an 
indorsed note fail to use all and each of the ordinary remedies, 
direct or collateral, to coerce payment from the maker, the 
indorsers will be exonerated ; and although the holder after- 
wards obtain payment from his immediate assignor, the latter, 
nevertheless, loses his right against his assignor, by the laches 
of the holder. Johnson v. Lewis, 1 Dana, 182. 

10. (Due diligence.) ‘‘ Due diligence” in pursuing a principal 
obligor, for the recovery of the debt, before having recourse to 
the assignor, or indorser, is a question of law. Jb. 183. 

11. (Same.) If the holder of an assigned obligation attempts to 
pursue the obligor to insolvency, and in the course of the pro- 
ceeding, an oflicer so conducts as to render himself liable for 
the debt, the holder of the obligation must avail himself of his 
rights against the officer, before the assignor will be responsi- 
ble. Jb. 184. 

ATTORNEY AT LAW. 

(Contract with client.) Contracts between attorneys: and their 
clients, are viewed with suspicion ; and conveyances between 
them have been set aside, upon the idea that the lawyers might, 
and probably did, take advantage of their situation to procure 
them. Contracts made after the lawyer’s services are com- 
pleted, are not liable to this objection. Nor should the chan- 
cellor interfere, in any case, unless it appears that the lawyer 
has, in some way taken an undue advantage of his station, or 
influence, in making the bargain. Bibb v. Smith §c. 1 Dana 
582. 

BAILMENT. 

(Liability of bailee.) A bona fide bailee in possession, may not 
be liable without ademand and refusal ; but the liability would 
result from any appropriation of the thing bailed, tortious, in 
law, in regard to the owner. Pool v. Adkisson et al., 1 Dana 
117. 

BAR. 

1. (Judgment at law.) A judgment in an action at law, upon 
a covenant, will not bar a suit in chancery for the specific per- 
formance of a stipulation of the same contract, to convey land, 
where it is made manifest, that the failure, though assigned 
among other breaches, was not investigated, nor any damages 
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assessed therefor, in the trial at law. Givens v. Peake, 1 Dana, 
225. 

2. (Same.) Matters which have been tried and determined at 
law, cannot be reheard in chancery. Price &c. v. Boyd &c. 
1 Dana, 435. 

3. (Dismissal of bill.) The dismissal of a bill framed for one 
object, e. g. to compel one of the defendants to surrender pro- 
perty belonging to the other—will not bar another suit, on the 
same equity, framed for a different object, e. g. to subject the 
defendant’s choses in action. Price &c. v. Boyd &c. 1 Dana, 
436. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. (Note altered by attestation.) 'The attestation of a note not 
before witnessed, by a person who was not present at the sign- 
ing, is a material alteration of the contract, and destroys its 
validity. Brackett v. Mountfort, 2 Fairfield, 115. 

2. (Addition of date.) The adding of a date, to an indorse- 

ment of a partial payment, on the back of a note, is not an 

alteration of the instrument, and in nowise affects its validity. 

Howe v. Thompson, 2 Fairfield, 152. 

(Effect of ‘‘ without recourse to me.”) A promissory note, 

when offered in evidence in an action brought thereon, by the 

payee against the makers, had an indorsement upon it of the 
plaintiff’s name, with the words, “ without recourse to me ;” 

— Held, that such indorsement, though remaining uncancelled, 

constituted no objection to the plaintiff’s recovery. Thornton 

v. Moody & al., 2 Fairfield, 253. 

4. (Signature by one as surety.) Where a promissory note given 

by A. to B. payble on demand, was also signed by C. with the 

following words at the end of his name ‘ surety ninety days 
from date ;” they were holden to constitute a guaranty that 
the principal should remain of sufficient ability to pay the note 
for that period; and that the liability of C. could not be ex- 
tended beyond the ninety days. Ulmer v. Reed & al., 2 Fair- 

field, 293. 

(Note on demand with interest after six months, due presently.) 

A promissory note payble “ on demand, with interest after six 

months,” is due presently—the ‘six months” applying to the 


interest, and notto the principal. Rice & al. v. West, 2 Fair- 
field, 323. 


ee 


or 
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6. (Effect of special promise.) A special promise by the maker 
of a note or instrument not negotiable in the hands of an as- 
signee, to pay the note to him, does not merge the original 
promise on the note—but the assignee may maintain an action 
in his own name upon the special promise to himself, or, in the 
name of the payee upon the note. Hatch v. Spearin, 2 Fair- 
field, 354. 

7. (Same.) On the note being again assigned, the second as- 
signee could not avail himself of the special promise made to 
the first assignee, as the foundation of an action: but he must 
resort to his action on the note. Ib. 

8. (Note payable in lumber.) Inan action on a promissory note, 
payable in lumber at a certain time and place, the defendant 
shew that he had at said time and place, a much greater quan- 
tity of lumber than was necessary to pay said note, in the hands 
of agents who were instructed, and were ready and willing to 
survey off and deliver to the holder of the note, enough for 
its payment on presentment ;—t was held, that these facts did 
not constitute a valid defence;—there should have been a 
particular designation, and setting out of the lumber, so that 
the property therein could vest in the creditor. Wyman v. 
Winslow, 2 Fairfield, 398. 

9. (Parol evidence.) In such action, parol evidence is admissi- 
ble, to show an agreement of the parties as to the place where 
the articles were to be delivered. Jb. 

10. ( Negotiability, how affected.) A promissory note, payable 
in cash or specific articles, is not negotiable. Matthews v. 
Houghton, 2 Fairfield, 377. 

11. (Condition subsequent.) Where a plaintiff withdrew a suit 
pending, and wrote a discharge of the notes on which the 
action was founded on copies thereof; and then a new note 
was signed and delivered, upon the condition, that, the original 
notes should be procured and sent to the defendant in two 
weeks—it was held to be a condition subsequent, the non-per- 
formance of which, could not be set up as legal defence, to an 
action brought on the last note. Goddard v. Cutts & al.,2 
Fairfield, 440. 

12. (Note given to agent.) A note made payable to “ J. I, Land 
Agent of Maine, or order,” given for property sold belonging 
to the State, should be sued in the name of the State, and not 
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in the name of the agent. The State v. Boies §& al., 2 Fair- 
field, 474. 

BOND. 

(Joint). A. and B. “ are held and firmly bound to M. in the sum 
of 1000 dollars, to be paid to the said M., his executors, admin- 
istrators or assigns; to which payment, well and truly to be 
made and done, we bind ourselves jointly, and our heirs, exe- 
cutors and administrators, and every of them firmly by these 
presents :” held to be a joint obligation, and not joint and 
several. Greiner's Estate, 2 Watts, 414. 

CLERKS OF COURTS. 

1. (Breach of good behavior by.) <A clerk prosecuted for 
breach of good behavior, will be required to produce any 
papers or books belonging to his office, that may be wanted as 
evidence. Commonwealth v. Rodes, 1 Dana, 595. 

2. (Buying office.) Buying his office—coming in by hiring his 
predecessor to resign and procure his appointment, is not an 
act in a clerk, upon which a prosecution for breach of good 
behavior in office, can be founded. Commonwealth y. Rodes, 
1 Dana, 596. 


COMMON CARRIER. 

1. (Negligence.) In an action against a common carrier for a 
loss, it is not sufficient, to entitle the plaintiff to recover, that 
there was a defect about the vessel, or want of skill in the 
carrier ; but it must also appear that such defect or want of 
skill contributed, or may have contributed in some measure to 
occasion the loss. It is the consequences of negligence, not 
the abstract existence of it, for which a carrier is answerable 
Hart v. Allen, 2 Watts, 114. 

2. (Usage of trade on the western waters.) Where the owners of 
a steamboat took produce to be carried and sold by them for a 
certain freight, and were bringing back in the same vessel the 
money which they obtained on the sale of the produce, when 
the vessel and the money were accidentally consumed by fire : 
held, that under the usage of trade on the western waters, they 
were acting as common carriers in going, as factors in selling 
the produce, and as common carriers in bringing back the 
money, and were liable for its loss, notwithstanding the acci- 


dent. Harrington v. M Shane, 2 Watts, 443. 














1837.] Digest of American Cases. 413 


COMPROMISE. 


(Breach of warranty of title.) If the vendor of land covenant 
with his vendee, that if any of the land is lost, he will convey, 
of another tract, two acres for one, and a paramount title ap- 
pears, of which the vendor has notice, and afterwards sells the 
land out of which the indemnity was to be made, for a price 
per acre equal to that he received for the tract first sold—he 
may be held accountable to the first vendee, for the proceeds 
of twice as many acres as he lost, although the amount be 
double the consideration that he paid for it—The vendor can- 
not be relieved against his bond given for a compromise on 
that principle. Butler vy. Triplett, 1 Dana, 154. 

CONSEQUENTIAL DAMAGES. 

1. (Result of an unlawful act.) <A party of negroes having 
gathered at an out-house on a plantation, to dance and frolic, 
and one of them, a slave, being shot dead by one of the patrole 
who came to disperse them, does not render the owner of the 
farm, by whose unlawful permission they assembled, liable to 
the owner of the slave for his value. Bosworth v. Brand, 1 
Dana, 377. 

2. (Same.) Whenever an injury results to a party, from the 
unlawful act or omission of another, the injured party is, in 
general, entitled to reparation, and may maintain his action 
against the wrong-doer ; but the injury must be the direct and 
immediate, or at least, the proximate and natural consequence 
of the act or omission complained of. And though an injury 
may be traced up to the unlawful act of one man, if it would 
not have happened but for the subsequent, unlawful act of 
another, the latter alone ts liable. Jb. 378. 

CONSIDERATION. 

1. (Breach of warranty.) If vendee of land discover a para- 

mount title, and, without eviction or suit, obtain the bond of 

his vendor for an agreed sum as an indemnity for the anticipa- 
ted loss, the consideration is sufficient to uphold the bond. 

Butler y. Triplett, 1 Dana, 154. 

(Caveat emptor.) If there was no fraud, or concealment, the 

sale and delivery of a commodity (however worthless) is suf- 

ficient to uphold an obligation for the price. Lightburn v. 

Cooper, 1 Dana, 273. 

35* 


) 
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3. 


~) 


(Failure of.) A plea of a failure of consideration would not 
be good when the consideration (such as it was) was executed. 
Marshall v. Peck § Gilman, 1 Dana, 611. 

(Invention, sale of.) An invention is a fair subject of sale. 
And if what has been sold, in good faith, as such, is in fact an 
invention, its utility being matter of opinion—contingent, 
speculative, the transfer of the right to it, is a sufficient con- 
sideration to uphold the contract for the price, however useless 
and worthless the invention may prove to be. Jb. 615. 
(Quantum of.) The law does not weigh the quantum of con- 
sideration which makes valid a promise of one man to pay the 
debt of another. Hind v. Holdship, 2 Watts, 104. 

(Moving from stranger.) A promise to one to pay a debt due 
to another, is valid although the consideration for such promise 
does not move from the person for whose benefit itis made. Jb. 


. (Assignment.) A promise to pay a debt in consideration of 


an assignment for the benefit of creditors is a valid promise. 0. 


CONSTITUTIONAL LAW. 


( Violation of contracts.) The town of New Gloucester, holding 


lands by grant from the Commonwealth of Massachusetts, prior 
to the separation of Muine therefrom, for the use of schools in 
that town, deemed it advisable to have the lands sold; and on 
application of the town, an act was passed by the Legislature, 
incorporating certain persons, by the name of ‘ The Trustees 
of New Gloucester Schools in the County of Cumberland”— 
authorizing the sale, by them, of said lands—the putting of the 
proceeds at use—appropriating the interest annually to the 
support of said schools—empowering them to fill vacancies in 
their own board—and containing various other provisions. 
Held, that this constituted a contract within the meaning of 
the Constitution of the United States and of this State ; and 
that a subsequent act of the legislature of this State, authorizing 
the town_to choose a new set of trustees, and directing the 
first trustees to deliver over the trust property was unconstitu- 
tional and void. Trustees of N. Gloucester School Fund v. 
Bradbury, 2 Fairfield, 118. 


CONSTRUCTION. 


1. 


(Personal right not assignable.) Where one in selling a mill, 
dam, and slip, reserved the right of “ slipping his own logs free 
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of toll, it was holden to be a personal right merely and not 
assignable. Wadsworth v. Smith, 2 Fairfield, 278. 

2. (Laability under bond to indemnify.) Preston and another gave 
Holbrook a promise in writing to indemnify and save him harm- 
less from all claim, right and title one S. H. had in certain 
lands, on his, Holbrook’s, conveying the same to Preston—Held 
that, a bond then subsisting, given by Holbrook to S. H. con- 
ditioned for the conveyance of the same land to him, was a 
claim, right and title contemplated by the contract; and that 
Preston and another were liable to Holbrook, for the amount 
he had been compelled to pay S. H. in a suit on the bond. 
Holbrook v. Holbrook & Trustee, 2 Fairfield, 361. 

3. (Same.) But Holbrook, prior to said conveyance to Preston 
and promise of indemnity, having given a bill of sale to S. H. 
of a barn standing on the premises ; it was holden, that it did 
not pass by the conveyance to the latter, though not excepted, 
and that consequently, the latter was not liable to Holbrook, 
for the value of said barn, which he, Holbrook, had paid to 
S. H. under his supposed liability to him. Ib, 

CONTRACT. 

1 (Made by a minority of a corporation commiltee, not valid.) 
A contract is not valid, made by the minority of a committee 
of a corporation, and not assented to by a majority, nor by the 
corporation. Trolt & al. v. Warren, 2 Fairfield, 227. 

2. (Special.) In an action of indebitatus assumpsit, for labor 
performed in building a house, the plaintiff was permitted to 
introduce a special contract, the existence of it having been 
proved in the defence, to show that its terms not having been 
complied with, no action could be maintained thereon ; and also 
to serve as a guide to the jury in assessing damages—the de- 
fendant having accepted and used the house. Jewett & al. v. 
Weston, 2 Fairfield, 346. 

3. (Same.) Though such special contract was made with two, 
and the labor wholly performed by one of them, it would not 
necessarily result from this, and the abandonment of the special 
contract, that the action should have been brought in the name 
of him alone who did the labor. Jb. 

4 (Want or unlawfulness of consideration.) The plaintiff cut 
logs upon the land of another without license, and sold them 
upon credit to the defendants, informing them fully at the time 
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of the above fact, and they expressly agreeing to take them, 
subject to the claims of the true owner. Held, in an action 
brought for the price, that a defence, founded upon the alleged 
want or unlawfulness of consideration for their promise, could 
not prevail. Baker v. Page & al., 2 Fairfield, 381. 

(Joint contraci—mortgage.) B. as the agent of others, agrees 
in writing to convey to G. & D. or to whomever they should 
appoint, certain lands, on payment of a stipulated sum. A fter- 
ward, D. mortgages to B. all his “ right, title and interest m 
the land,” to secure a debt due from him alone to B. After 
this, the mortgage being upon record, and G. knowing of its 
existence, takes an assignment from D. of all his interest im 
the contract—pays the stipulated sum to B.—and demands a 
deed to himself alone :—this, B. declines giving, but offers him 
one running to G. and D. both. Whereupon it was held :— 

That, the terms used in the mortgage were sufficiently de- 
scriptive of D.’s interest in the contract, and were effectual to 
pass that interest. 

That, the contract did not create technically a partnership 
between G. and B. so as thereby to preclude one from bringing 
a stranger into the concern without the consent of the other. 

That, B., by receiving the whole purchase money of G., did 
not thereby waive his claim under the mortgage. Gilmore & 
al. v. Black, 2 Fairfield, 485. 


. (By two persons jointly to one of them.) If two persons make 


a joint obligation, payable to one of themselves, it is void as to 
the latter, and is, in effect, the sole obligation of the other— 
against whom the obligee (though his own name is to the bond 
as a co-obligor) may maintain his action at law, for the whole 
sum. Allin, Executor &c. v. Shadburne’s Representatives, 
1 Dana, 69, 80, §2. 

(Legal effect.) Every person capable, in law, of contracting, 
is presumed to understand the legal effect of his contract. 


Ib. 72. 


. (With one’s self.) A man cannot contract with himself—hence 


the same person cannot be both obligor and obligee, nor plain- 
tiff and defendant. Ib. 72, 80. 

(Mistake.) Mistake in writing a contract, is ground for a 
rescission. Burchet &c. v. Faulkner &c. 1 Dana, 100. 
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10. (When cxecutory.) A writing which recites that B. D. is 
unable to manage his affairs, and has deeded his farm to G. 
B., in consideration of future maintenance, and proceeds—* and 
if said G. B. shall provide for me and my beloved wife during 
our lives, as aforesaid, (I do agree in addition to the land) I 
have delivered and give up to the said G. B., all my personal 
property of all and every kind whatever, and authorize him to 


’ 


do what he please with the same,” is an executory contract, 
that vests no present title in the grantee. Beaty v. Judy, &c. 
1 Dana, 102 

ll. (By guardian for his wards.) A guardian and his wards, 
with others, are joint owners of a tract of land; he is author- 
ized by an act of assembly to sell their real estate ; he (with 
others) signs a bond, the tenor of which binds those who sign 
it to convey “ our [their] interest” in the land, give possession 
and a general warranty deed: held, that this bond (signed by 
the guardian without referring to his fiduciary character) im- 
posed no obligation on him, or his wards, to convey their title. 
Johnson &c. v. Johnson’s heirs &c. 1 Dana, 367. 


12. (Construction of ) When a contract is made for the sale and 
purchase of land, with reference to an official survey or draft, 
and does not provide for a re-measurement, or in some other 
way indicate a contrary intention, the contract shall be taken 
as an agreement that the survey or draft contains the true quan- 
tity ; and this whether the contract be executed or executory, 
unless there be fraud, or such a plain palpable mistake as to be 
evidence of fraud. Philips v. Scolt, 2 Watts, 318. 

13. ( Same.) A contract to deliver iron, made in a certain place, 
in consideration of a sound price paid, is complied with by a 
delivery of iron obtained at that place, which the contracting 
party believed to be good, although, upon trial, it was found to 
be positively bad. Kirk v. Nice, 2 Watts, 367. 

14. (Rescinding of.) When a purchaser would rescind a con- 
tract, and entitle himself to recover back the consideration paid 
by him, he must place the vendor in the same situation he was 
in before the sale. Turnpike v. Commonwealth, 2 Watts, 433. 

15. (Specialty modified by simple contract.) An action of cove- 
nant lies on a specialty exclusively, and not on a specialty 
modified or enlarged by simple contract. The altering of a 
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written contract by parol makes it all parol. Vicary v. Moore, 
2 Watts, 451. 


CONVEYANCE. 


1. 


or 


(Construction of conditions.) A deed, whereby one conveyed 
to another, a farm, in consideration of a good and sufficient 
maintenance being weil and truly furnished for S. G. and H. 
B. during their natural lives,” by the grantee, contained these 
provisions :—* If the said (grantee) shall fail to furnish a good 
and sufficient maintenance to the said S. G. and H. B. as afore- 
said, then this instrument is to be of no effect,”—* and under 
the conditions aforesaid, said (grantee) is to come into imme- 
diate possession of the premises.’’ Held, that the fee, and right 
to immediate possession of the land, passed to the grantee sub- 
ject to be defeated by a non-performance of the conditions 
which were subsequent. Green v. Thomas, 2 Fairfield, 318. 

( Same.) Whether a condition in a deed is precedent or sub- 
sequent, must be determined by the intention of the parties ; 
and not upon technical terms, or upon the collocation of the 
words used. Ib. 


( To husband and wife.) An estate conveyed to husband and 
wife, is not a joint tenancy Each takes the entirety, not a 
share which can be severed (per foul, and not per my.) The 
husband cannot alienate, or forfeit, the estate; and, on his 
death, the whole becomes hers. The Kentucky statute, abolish- 
ing the jus accrescendi, does not apply to the estate of husband 
and wife. Ross v. Garrison, §c., 37. Rogers v. Grider, 1 
Dana, 243. 

(Not recorded.) A deed not recorded within the time limited 
by the statute, is void as to creditors without notice of the con- 
veyance at the time their debts were contracted :—such unre- 
corded conveyance will not operate as a mortgage, nor create 
any lien whatever, in favor of the grantee, against such credit- 
ors. Graham v. Samuel, 1 Dana, 157. 


. (Transmitted from abroad—record of.) A deed transmitted 


from abroad to an agent in the county where the land lies, to 
be there recorded, takes effect, by delivery, as soon as it is 
lodged in the clerk’s office—the assent of the agent to its being 
recorded, not being essential. Daniel v. Bratton et als., 1 


Dana, 210. 
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6. (Purchaser at sheriff’s sale.) One to whom land is stricken 
off, at a sheriff’s sale, may have the deed made to whomsoever 
he will. Frizzle et al. v. Veach, 1 Dana, 211, 212. 

7. (By administrator from another State.) An administration, 
with the will annexed, granted in another State, does not au- 
thorize such administrator to convey land in this State, unless 
he is also appointed by the proper court here: his deed would 
pass no title. Simpson Sc. v. Hawkins &c., 1 Dana, 306, 316, 
327. 

8. (Of a certain quantity by boundaries.) Where a party cove- 
nanted to convey a tract of land, described as containing a cer- 
tain quantity, and by boundaries, he shall convey according to 
the boundaries, and cannot withhold the surplus. Eubank v. 
Hampton, 1 Dana, 343. 

9. (Lien of execution on land.) As soon as an execution comes 
to the hands of the sheriff, the defendant’s estate is in lien for 
the amount ; and if he convey land which is afterwards levied 
on and sold under the execution, the sale by the sheriff, has 
relation back to the time when the execution came to his hands, 
over-reaches that made by the defendant, and passes the better 
title. Million v. Riley et al., 1 Dana, 360. 

10. (Same.) The land which a defendant in an execution was 
bound to convey, is not exempt from the lien of an execution, 
nor will his conveyance made in fulfilment of such contract, 
while the execution was in the hands of the officer, be effectual, 
if the land is afterwards levied on and sold. Jb. 

11. (In compliance with decree against several.) Where there is 
a decree against divers defendants, for a conveyance, valid as 
to some, inoperative as to others—the commissioner’s deed for 
the whole land, passes the title of those, and those only, who 
are bound by the decree. Wickliffe v. Dorsey, 1 Dana, 463. 

12. (Record of—by non-resident.) ‘The deed of a non-resident 
acknowleged before the mayor of a city in which he resides, 
(though his residence be but temporary, and he a citizen of 
another place,) may be admitted to record in the county in this 
state where the land lies. McCullock v. Myers, 1 Dana, 522. 

13. (Adverse possession.) In Pennsylvania the rule does not pre- 
vail, that a conveyance, by one who is not in the possession of 
land, and which is held adversely by another, is void. Cresson 
v. Miller, 2 Watts, 272. 
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CORONER. 

(Malfeasance of.) The taking of the property of one, by a 
coroner, on a writ against another is a malfeasance in office, 
constituting a breach of his bond given for “ the faithful per- 
formance of the duties of his office.” Harris v. Hanson & al., 
2 Fairfield, 241. 

CORPORATION. 

(Evidence of existence of.) Where it appeared, that the persons 
named in an act of incorporation, had held meetings under it, 
adopted by-laws, chosen officers aud done other corporate acts, 
it was held to be sufficient evidence of the existence of a com- 
pany capable of taking and holding property, though there was 
no legal record of the first meeting and the formal acceptance 
of the charter. Trott § al. v. Warren, 2 Fairfield, 227. 

COVENANT. 

1. (Independent counts.) In an action of covenant broken, the 

plaintiff declared in two counts: 1. for a breach of the cove- 

nant of warranty, and 2. for a breach of the covenants of both 
warranty and seizin. On general demurrer, the plaintiff pre- 
vailed,—for though the second count was a felo de se, yet the 
first, considered independently of the second, as it should be, 
was good. Swelt v. Patrick, 2 Fairfield, 179. 
(Dependent.) An obligation for the payment of money, with 


ro) 


a condition indorsed, that obligee shall remove all incum- 
brances from certain property, before the obligor shall be forced 
to pay—is a dependent covenant, on which no action can be 
supported, without a performance of the condition. Hodges 
v. Holeman, 1 Dana, 54. 

3. (Bar.) Where there was an agreement, indorsed on a cove- 
nant, for the payment of money, that obligee should remove 
all liens, &c. from certain property, before the obligor should 
be forced to pay—an existing state of facts, from which a lien 
might thereafter arise, (or might not) was held insufficient, to 
bar the action on the covenant. Jb. 50. 

4. (Same.) The pendency of a suit, by which a balance, and 
lien to secure it, is claimed, does not constitute an incumbrance, 
within the meaning of such indorsement. Jb. 53. 

5. (To pay on a day certain.) Where the obligation is for: pay- 
ment on a day certain, and an indorsement stipulates that all 
incumbrances, liens, &c. shall be removed before the obligor 
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shall be forced to pay—the right to demand payment is post- 
poned, not wholly lost, by a failure to remove the liens by the 
day. Ib. 52. 

(To remove all lens.) A stipulation to remove all liens, in- 
cludes the lien of a partner, for his balance on the partnership 
accounts ; and the failure to remove such lien—the removal 
being a condition precedent,—may be pleaded and relied on 
atlaw. Jb. 54. 


. (Voluntary—and without consideration.) Covenant, made 


voluntarily—not based upon any consideration, either valuable 
or meritorious, cannot be specifically enforced in equity —The 
moral obligation to provide for a wife or children has been 
held sufficient to uphold such a covenant ; but the same princi- 
ple does not extend to collateral relations. Buford’s heirs v. 
Mc Kee &c. 1 Dana, 107. 

(By executors.) Executors, conveying land of their testator, 
covenanted to warrant, “‘ to the extent of their assets’—* and 
if the land should be lost by any prior claim, the purchase 
this 
covenant imposed ro liability upon them individually, nor be- 
yond the assets remaining in their hands, at the time of the 
eviction. Manifee v. Morrison’s Executor, 1 Dana, 208. 

(Of warranty.) Where several breaches are assigned, if 


money to be refunded, with interest from this date :’ 


erroneous instructions as to either are given, it is ground for 
reversal. Thome v. Haley, 1 Dana, 268. 


10. (To convey without warranty.) A vendor who sells, and 


1] 


covenants to convey, without warranty, all his right, title and 
interest in land, is bound to exhibit his title, and show that he 
has some litle (though not the best) or some right, which he 
can convey; else the contract may be rescinded. Johnson v. 
Tool, 1 Dana, 479. 

. (To convey so many acres—out of large tract.) A cove- 
nantor, stipulating to convey so many acres of land, out of a 
large tract, provided there is so much unsold and free of such 
and such claims, may select it where he will in the tract—but 
must lay it off, and show that itis unsold, and free of the 
specified interference. Jb. 480. 


DAMAGES. 
( How estimated.) When a letter was sent by the managers of a 
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lottery to a vender of tickets, inclosing a prize list or statement 
of the drawing, which the post-master unlawfully refused to 
deliver to such vender, but delivered it to another, who availing 
himself of the information it contained, purchased of such 
vender a ticket that had drawn a prize—the injury was holden 
to be the immediate consequence of such unlawful withholding 
of the letter; and that, consequently the true measure of dam- 
ages would be the net amount of the prize. Bishop v. Wil- 
liamson, 2 Fairfield, 495. 

DEED. 

(Recital of power in.) Powers executed by deed or will need 
not recite or refer to the instrument creating the power, if the 
act done be such as cannot take effect but by virtue of the 
power. Hence a conveyance by one who was an executor, 
with full power to sell and convey, shall be construed to be an 
execution of the power contained in the will, although that 
power be not recited. Allison v. Kurtz, 2 Watts, 185. 

DEFENCE. 

(Who may make.) No one will be permitted to make defence 
who would not be prejudiced by the judgment ; consequently 
he who may come in as a terre-tenant must have an estate from 
the incumbrancer which might be bound by the incumbrance, 
whether judgment, mortgage or recognizance. Cailin v. 
Robinson, 2 Watts, 373. 

To open a judgment and Jet a defendant or terre-tenant into 
a defence, is the exercise of a judicial discretion, which, in the 
abstract, is not the subject of revision upon a-writ of error ; 
but time may elapse, and circumstances may occur which will 
render it the exercise of such an excess of power as that the 
act may be annulled, and the original judgment be restored. Jb. 

DEPOSITIONS. 

1. (Notice of.) Depositions taken upon notice to some, not all, 
of the adverse party, may be used against those who had notice 
Hanly §c. v. Blackford, 1 Dana, 4. 

2. (Admission of.) A decree should not be reversed for the 
improper admission of a deposition, if there was sufficient proof 
without it. Ib. 

3. (Admitted—when oljected to.) A deposition being admitted, 
when objected to, no notice or cross examination appearing in 
the record, is error. Thome v. Haley, 1 Dana, 269. 
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DETINUE. : 

1. (Possession of Defendant in.) Detinue may be maintained 
against a defendant who has had possession of the chattel sued 
for, but has parted with it (without being divested by authority 
of law,) before the date of the writ. Pool v. Adkission et al., 
1 Dana, 118. ‘ 

2. (Execution in.) ‘The plaintiff in a judgment in detinue may 
have an execution issued for the specific slave or thing recover- 
ed: and a tendor of the alternate value will not discharge the 
judgment, unless the plaintiff elects to take it, or the court is 
satisfied, that, without the defendant’s fault, it is beyond his 
power ; the officer must take the posse comitatus, if necessary, 
and seize the slave or thing recovered ; and for that purpose, 
may make a forcible entry into the defendant’s dwelling house, 
if he finds it closed, and has good reason to believe the slave 
or thing is there. Keith v. Johnson et al., 1 Dana, 604. 

DEVISES AND DESCENTS. 

1. (Limitation.) A devise to J, the son, and if he “die before 
he arrives at the age of twenty-one, or without issue,’’ then to 
C, &c. constructed to mean a failure of issue at the time of 
the son’s death, and held to be a good limitation. Brown’s 
heirs v. Brown’s devisees, 1 Dana, 41. 

2. (Lapse.) If an estate is devised to one, and in case he dies 
without issue, then to another, and the first devisee dies in the 
life time of the testator, the devise does not lapse, but passes to 
the second devisee—othefwise, if the first devisee survives the 
testator. Jb. 43. 

3. (Limitation.) The testator, in the first devise—to his son, 
declares that, if the son die without issue, “ all that is hereby 
given to my son, shall be the inheritance of my daughter ;” 
and by the last clause, devises the residue of his estate to the 
son, without any mention of the daughter. The son having 
died without issue, in the life time of the testator—held, upon 
the presumed intention, as indicated by the entire will, that 
the daughter was entitled to the “residue,” by virtue of the 
limitation in the first devise. Jb. 

4. (Children pretermitted.) A devise, or bequest, to a testator’s 
children, is not confined to those born at the date of the will. 
Those born after the date of the will, and pretermitted, and 
not provided for by settlement,—even those born after the 
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death of the testator, are entitled to shares equal to those born 
before the date of the will—by the common law rule of con- 
struction in England; in Kentucky, by force of the statute, 
such children are entitled to such shares as they would have 
taken if no will had been made. Haskins &c. v. Spiller, 171. 
Woodward &c. v. Spiller, 1 Dana, 181. 

(Posthumous children.) A residuary devise to the testator’s 
children, in general terms, (intended merely to dispose of such 
estate as may have been accidentally omitted in the more 
specific devises, will not prevent an after-born, or posthumous, 
child, from taking (under the statute of Kentucky,) shares 
equal with those born before the date of the will. Jb. 174. 
(Devisee having adverse title.) A devisee cannot claim and 
hold, under a title adverse to that of the testator, any thing 
devised to him, and at the same time, take a devise or legacy 
under the will. He must acquiesce in the testator’s right to 
the disputed property, and surrender it to the devisee to whom 
it is given, or forego the benefit of any devise or legacy to him- 
self. Gore v. Stevens &§c. 1 Dana, 203. 


. (Same.) Where a devisee, who claims some of the property 


devised, by a title adverse to that of the testator, accepts and 
receives other property bequeathed to himself, in the same will, 
—it is tantamount to an election ; and he will be compelled to 
surrender his adversary claim to the other devises. Ib. 204. 


. (Lapse.) The heir of a devisee, or legatee, who was dead 


when the will was made, or died before the testator, does not 
take the property so given—it is a lapsed legacy, or devise. 
1b. 205. 


. (Same.) Personal property of a testator, which being lapsed 


legacies, or from any other cause, passes not by the will, goes 
to the general, residuary legatee, if any. Otherwise as to real 
estate, which, being a lapsed devise, or which, from any other 
cause, passes not by the will, descends to the heirs. Jb. 206. 


DEVISE. 


1. 


( Tenancy in common.) A devise, “ to my four sons, William, 
Robert, Richard and John, I leave the joint possession and use 
of my plantation, they giving the one third of the produce 
yearly to their mother. And one year after her decease, and 
within two years thereafter, the said plantation, with all the 
lands I possess, are to be sold by my executors hereinafter 
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named, and the price thereof equally divided amongst them ;” 
and ‘likewise the grain and cattle are to go with the place, 
and to be at the disposal of my three sons, Robert, Richard 
and John, to enable them to pay the legacies herein mention- 
ed.” Held, to create a tenancy in common in the four sons, 
and not a joint tenancy ; and upon the death of one of the sons 
before the testator, his devise lapsed, and his brothers and 
sisters acquired, by descent, the same interest which he would 
have taken had he survived the testator. Allison v. Kurtz, 2 
Watts, 185. 

The testator having appointed Robert and Richard execu- 
tors, and Robert having died, the whole testacy passed to the 
surviving executor, the right of the other children only being 
in the money to arise from the sale when effected. Ib. 


. (Executory.) ‘I give and devise to any one of my brothers’ 


or sisters’ children that shall or may come from Ireland first, 
with all the benefits thereof, or that may arise therefrom, to 
hold to his or her heirs and assigns for ever, if so be they shall 
or do come within the term of six years after they shall get 
lawful word hereof by writing: for which cause I do enjoin 
upon my aforesaid wife Martha, her heirs and assigns, to use 
all possible diligence to communicate unto my aforesaid broth- 
ers’ and sisters’ children the import of this my will, as soon as 
a declaration of peace shall be between Europe and America ; 
provided also that all taxes that shall become due on the land 
shall be paid annually by my aforesaid wife Martha, her heirs 
and assigns, during the aforesaid term, or until the coming of 
the aforesaid heir ; and if so be, no one of the aforesaid broth- 
ers’ and sisters’ children doth come within the above mentioned 
time to inherit the said land, then in such case I do give and 
devise the aforesaid land in manner and form following: that it 
shall be divided into three equal parts; the first I give to my 
grandson John Irwin Wilson; the second unto my stepson 
William Wilson; and the third part unto my stepson Joseph 
Wilson, with all the benefits thereof, to hold to them, their 
heirs and assigns for ever.” Held, that this is an executory 
devise ; and there being no disposition made of the freehold, 
it descends to the heirs at law until the condition be complied 
with. Chambers v. Wilson, 2 Watts, 495. 
36* 
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DISSEIZIN. 


1. 


) 


(What constitutes.) To constitute a disseizin the possession 
must have been hostile in its commencement—exclusive and 
adverse, and not a mixed possession. And whether it be of 
this character, is a question of fact to be found by the jury. 
Kinsell & al. v. Daggett & al., 2 Fairfield, 309. 


. (Effect of mere enjoyment of easement.) ‘The mere enjoyment 


of an easement, being the exercise of a right, cannot amount 
to a disseizin of the owner of the land to which the easement 
is annexed. Stetson v. Veasie, 2 Fairfield, 408. 


DIVISION OF LAND. 


a 


i) 


(How affected by sale of one devisee if to several persons.) 
A tract of land having been devised by a testator, sold out by 
the devisee, and divided among several purchasers—another 
claimant obtaining a decree for a share of the devise, his por- 
tion may be laid off in one body, from any part of the original 
tract, in the most convenient mode, with respect to the im- 
provements, &c. and need not be taken in parcels from each 
purchaser. ‘Those from whom it is taken, will be entitled to 
indemnity, pro rata, from the others. Haskins &§c. v. Spil- 
ler, 1 Dana, 176. 


. (Same.) Where a claimant, under a will, in which he was 


pretermitted, obtains a decree against a devisee, or his vendees, 
for a share of the land, to be allotted to him, it should be so 
laid off as to leave to the defendants their improvements, as 
far as a convenient form of division will allow. Improvements 
included in the claimant’s share, so far as they constitute ad- 
ditions to its value, at the time of the allotment; also, the 
waste, deteriorations of soil, rents and profits, from the use of 
the land, are to be valued, the accounts adjusted, and balance 
decreed. Jhb. 


DOWER. 


a, 


9’ 
~ 


(In slaves.) Widow is not entitled to dower in the slaves of 
the husband emancipated by his last will and testament. Lee 
v. Lee’s Executors &§c. 1 Dana, 48. 


. (Same.) By the act of 1798, slaves descend and pass as real 


estate—the act of 1797, for the distribution of intestates’ goods 
and chattels, therefore does not apply to them, and the right 
of the widow to dower in the husband’s slaves, depends on the 
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common law, (restricted by statute,) and she takes, for life, a 
third part of the slaves of which he died possessed—not of those 
which he had held, but had parted with. Smiley v. Smiley 
Administrator &c. 1 Dana, 94. 

(Same.) The heirs, administrator and widow having agreed, 
that the slaves of the intestate should be sold, and the proceeds 
divided according to their respective rights: held, that the 
widow is entitled—not merely to the use of her proportion of 
the money for life, upon giving security for its payment to the 
heirs upon her death—but to so much, absolutely, as her life 
estate in one third of the slaves, may be worth, reference being 
had to their productiveness, by hire, &c. 1b. 96. 

(In case of devise during widowhood.) A testator devised all 
his estate to his wife during widowhood, with power, as long 
as she remained a widow, to sell the real estate, and retain one 
third of the proceeds, with one third of the personalty, for life : 
the whole to go to the children upon the termination of her es- 
tate. She made no renunciation of the provision made for her 
by the will, within the time allowed by law, and married with- 
out having sold the estate: held that she was not entitled to 
dower, and that all her rights under the will were terminated 
by the marriage. Vance and wife v. Campbell’s Heirs, 1 
Dana, 229. 

(Improvements.) If the defendant in an action of dower, 
was a purchaser from the husband, and has added to the value 
of the land by improvements, those facts may be pleaded, and 
will be available to curtail the allotment of dower. Taylor v. 
Brodrick, 1 Dana, 347. 

(Same.) If the value of land is enhanced by improvements 
made by the tenant, under a bona fide purchase from the hus- 
band, the widow will be endowed of so much only as will be 
equal in value to one third of the land independent of those 
improvements. If there is no such increase of value, the judg- 
ment will be for one third of each parcel. If the tenant relies 
on his improvement of the property, he must plead it; and the 
facts must be tried by a jury, who will determine what portion 
of the property in its improved state, will be equivalent to one 
third without the improvement: for which, to be allotted by 
metes and bounds by the sheriff, the widow will have judg- 
ment. Jb. 348. 
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DUELLING. 

1. (Challenge.) A challenge, within the meaning of the statute 
against duelling, is a requisition, demand, or request, to fight 
with deadly weapons : an expression of readiness or willingness 
to accede to such a requisition, if it should be made, does not 
amount to a challenge. Commonwealth v. Tibbs, 1 Dana, 
524. 

2. (Provocative words to.) Words insinuating a desire to fight 
with deadly weapons—as they tend to provoke such combat, 
may amount to a misdemeanor at common law. Jb. 

ENTRY. 

1. ( When adverse.) C, claiming, under an elder grant, adverse- 

ly to M, acquired the prossession by buying the interest of 

persons holding parts of the tract, under executory contracts 
for purchase, from M ; such entry held to have been made, by 

C, under M’s title ; which neither C, nor those claiming un- 

der him, can dispute, without restoring the possession. Car- 

rico et el. v. McGee, 1 Dana, 5. 

(Same.) The entry held to be adverse as toa part of the 

tract, not embraced by the proof that the claimant had acquir- 

ed the possession by contract with his adversary’s tenants. 

Ib. 6. 

EQUITY. 

1. (Relief in, against bond given by two persons to one of them- 
selves.) If two persons jointly owe a debt, and both sign a 
bond for it, payable to one of themselves, he who is alone 
liable at law, upon such bond, to his co-obligor, the obligee, 
might be relieved, in equity, from the payment of all above his 
just portion of the debt. Allen, Executor §c. v. Shadburne’s 
Representatives, 1 Dana, 71. 

. (When party neglects his defence at law.) If a party has a 
good defence at law, (to the whole or part of the demand) and 
fails to present it in due form, or it is disallowed by the verdict, 
chancery cannot relieve him. Walker’s Executors v. Ogden, 
1 Dana, 253. 

3. (Delay in preparing cause.) Extraordinary, inexcusable de- 
lay in prepering a cause, and consequent discharge of the in- 
junction, are not, in general, sufficient grounds for denying to 
the complainant the relief to which he shows himself entitled, 
in a new suit upon the same equity. Should an assignor be- 


v9 


i) 
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come insolvent in the mean time, and the assignee thus lose 
by the delay, the circumstance would be entitled to considera- 
tion. Curd &c. v. Lewis, 1 Dana, 353. 

4. (Notice of.) Notice of an equity does not affect the rights of 
a party in a trial at law. Million v. Riley et al., 1 Dana, 
361. 

5. (Enforcement of gift or gratuity in.) A mere gift or gratuity 
cannot be enforced in equity. But against a judgment on a 
bond, (which imports a sufficient consideration,) unless the 
want, or failure, of consideration, total or partial, ts clearly 
shown, the chancellor will not relieve on that ground; that it 
was a gift, cannot be inferred from the fact, that the payee 
“‘induced” the promisor to give his note, as a compensation 
above what had been agreed upon, for services rendered. Bibb 
v. Smith &c. 1 Dana, 582. 

6. (Purchase of title.) The purchaser of a title, perfect on its 
face, for a valuable consideration, takes it discharged of every 
equity of which he had no notice: but if it be the purchase of 
an inchoate or defective title, he can claim to be in no better 
situation than he from whom he purchased. Reed v. Dickey, 
2 Watts, 459. 

ESTOPPEL. 

1. (By recital.) Subsequent purchaser, whose deed recites, 
that the land was sold as the property of the obligee in a written 
contract for a title, cannot deny the title of such obligee—he 
is estopped by the recital. Hanly &c. v. Blackford, 1 
Dana, 3. 

2. (Of tenant.) The tenant is estopped to deny the title of him 
under whom the tenant entered. Carrico et al.,v. McGee, 5; 
Norton et al. v. Sanders, 1 Dana, 15, 16. 

3. (Of one in possession.) A party in possession of land is 
estopped to deny the title of him under whom he entered. 
But where the land is claimed under a sheriff’s deed, the 
tenant is not estopped from shewing, that the title of the de- 
fendant in the execution, was only equitable, and was not sub- 
ject to sale under execution. Million v. Riley et al., 1 Dana, 362 

4. (Same.) A defendant in ejectment, whose title, or whose 
vendor’s title, was sold under execution, will not be permitted 
to show that there was an outstanding title paramount to that 
of the defendant in the execution, in order to defeat the action 











430 Digest of American Cases. [July, 


of the plaintiff claiming under the sheriff’s conveyance. 1b. 
363. 


EVIDENCE. 
1. (Conveyance, how proved fraudulent.) A party attempting to 


impeach a conveyance as fraudulent, will not be permitted to 
give evidence of another conveyance by the same grantor, of 
other land, and at another time, without connecting it by proof 
of privity or knowledge on the part of the grantee, upon whom 
the testimony is intended to bear. Blake v. Howard, 2 Fair- 
field, 202. 

(Best, required.) An officer who had served the writ, being a 
witness in the suit, and stating that his orders in regard to the 
service were in writing, which he had not then in his possession, 
was not permitted to testify what those orders were. Thornton 
v. Moody § al., 2 Fairfield, 253. 


. (Set-off.) In an action on a promissory note, brought by the 


indorsee, who had taken it when over-due, the defendant filed 
his account against the payee up to the time of the indorse- 
ment, in set-off. Held, that it was competent for the plaintiff 
to exhibit proof of the payee’s account against the defendant, 
or other repelling evidence against the off-set. Barney v. Vor- 
ton, 2 Fairfield, 350. 


. (Conviction upon indictment.) In a libel filed by the wife for 


a divorce on the ground of excessive cruelty in the husband, 
the record of his conviction for an assault and battery on the 
wife was admitted as evidence, it appearing that he had pleaded 
guilty to the indictment. Bradley v. Bradley, 2 Fairfield, 367. 


. (Waiver of right.) A. erected a building on the land of B. 


by the consent of the latter, Subsequently, A.’s creditor seised 
and sold the building on execution, to C.—B. then sold his land 
to D. After which, the building remained upon the land three 
years, unoccupied by C., during which time, the purchaser of 
the land gave no notice to C. to remove the building, nor made 
any objection to its remaining there. Held, that no waiver of 
C.’s right to the building, could legally be inferred from these 
circumstances. Russell v. Richards & al., 2 Fairfield, 371. 


. (As to boundaries.) In a controversy between two with regard 


to the true divisional line between contiguous lots, both deriving 
title from the Commonwealth of Massachusetts, the conveyances 
and acts of the Commonwealth by its agents, made subsequent 
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to the conveyance to the demandant, were held to be inadmis- 
sible as evidence for the tenant. Sullwan v. Lowder & al., 2 
Fairfield, 426. 

7. (Parol.) In an action on a promissory note payable in specific 
articles, parol evidence is admissible to show an agreement of 
the parties, as to the place where the articles were to be deliv- 
ered. Wyman v. Winslow, 2 Fairfield, 398. 

8. (Writings connected with promissory note.) In an action on 
a promissory note, writings connected therewith, by direct ref- 
erence or necessary implication, were held to be admissible in 
the defence as parts of the same contract. Davlin v. Hill, 2 
Fairfield, 434. 

9. (Same.) As where the defendant by writing agreed to pur- 
chase of the plaintiff, for a stipulated price, a certain piece of 
land ; the price to be paid to J. W.; and afterwards the plaintiff 
by an instrument on the back of the foregoing agreement, under 
his hand, reciting that he had given to the defendant a deed of 
the land therein described, acknowledged that he had on the 
same day received therefor, two notes of hand “‘ upon a condi- 
tion that the notes shall be transferred to J. L. as agent for 
J. W. agreeable to the within agreement’”—it was holden that 
in an action on one of said notes between the original parties 
that said agreements might be received in evidence to show 
that the note was given on a condition precedent, and thus de- 
feat the action. Ib. 

10. (Declarations of pauper.) In a case of the contested settle- 
ment of a pauper, his declarations made while in one of the 
towns litigant, indicative of his intentions as to the place of his 
residence, were held to be admissible in evidence as facts, or 
parts of the res gestg—though such pauper be living and pres- 
ent in Court at the time of the trial. Baring v. Calais, 2 Fair- 
field, 463. 

11. (Record of conviction not admissible when obtained by illegal 
evidence.) In a case of libel filed by the wife to procure a 
divorce from her husband, on the ground of excessive cruelty, 
the record of his conviction for an assault and battery upon 
her, was held not to be admissible evidence against him, it 
appearing that there had been a trial in the case, and that the 
wife was a witness. Woodruff v. Woodruff, 2 Fairfield, 475. 

12. (Of authority.) An authority to sign the name of a party 
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to a covenant for a title, may be presumed (in equity) from his 
knowledge of, and acquiescence in the sale—when the denial 
of the answer is not wholly unequivocal. Talbot &c. v. Sebree’s 
heirs §c., 1 Dana, 56. 

13. (Acknowledgment of agent.) Acknowledgments of an agent, 
made subsequent to the transaction in which he acted as agent, 
(not part of the res geste,) are not evidence against the princi- 
pal. Davis v. Whitesides, 1 Dana, 177. 

14. (Of age.) A register of the births of children, in the hand 
writing of the father, who is dead, is admissible to prove the 
ages of the children. Woodard et al. v. Spiller, 1 Dana, 180. 

15. (Hand-writing.) Comparison of hand-writing is, in general, 
not evidence to prove a signature. Where the writing is too 
ald for a living witness to have seen the party write, or in cor- 
roboration of other proof, comparison is sometimes admitted. 
Ib. ‘ 

16. (Of possession.) ‘That there was no visible alteration of the 
actual possession of slaves and personalty, transferred, by deed, 
from one to another in the same family, is not, per se, evidence 
of fraud : but a fact which may be submitted to the jury, whose 
province it is to decide the question, upon all the proof. Wash 
et al v. Medley, 1 Dana, 269. 

17. (Mercantile usage.) A charge for a commission, or discount, 
on a bill of exchange received in payment, must be proved— 
courts will not take notice of a mercantile usage, to allow it. 
Ward v. Everett, 1 Dana, 429. 

18. (Of fraud.) Proof of fraud in the sale of a commodity, is 
inadmissible, where there is no plea (or allegata) charging 
fraud. Marshall v. Peck &c., 1 Dana, 612. 

19. (Lost deed.) 'To supply the place of a lost deed, before a 
copy can go to the jury, it must be proved to be such by one 
who compared it with the original ; and it is then inadmissible 
if there be a counterpart. Kerns v. Swope, 2 Watts, 75. 

20. (Protest of a note.) The protest of a note by a notary pub- 
lic, who is a stockholder in the bank which is a party to the 
suit, is incompetent evidence to charge an indorser. Bank v. 
Porter, 2 Watts, 141. 

21. (Consideration in deed.) If a consideration of money is ex- 
pressed in a deed of bargain and sale, there shall be no aver- 
ment to the contrary so as to affect its operation as such: nor is 
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any evidence to the contrary admissible. Allison v. Kurtz, 2 
Watts, 185. 

22. (Of partnership.) In an action by partners on a negotiable 
note, indorsed in blank, they are not bound to give evidence 
of the partnership ; but if such note be indorsed specially to a 
firm, evidence must be given that the firm consists of the per- 
sons who sue as plaintiffs. Ege v. Kyle, 2 Watts, 222. 

23. (Same.) When the existence or non-existence of a partner- 
ship depends upon written evidence, it is the province of the 
court to determine upon its legal effect. M’Coy v. Lightner, 
2 Watts, 347. 

24. (Partners.) In an action against partners, on one of whom 
only the process was served, the plaintiff may give evidence of 
the declarations of the partner not served with process, Ib. 

25. (Same.) Evidence of the existence of a partnership having 
been given, the partner upon whom the process was not served, 
is not a competent witness for the defendant, although a release 
was executed to him. Jb. 

26. (Book account.) In an action for the price of blacksmith- 
work done, it having been first proved by the journeyman that 
he made the entries on a slate for two or three days until it was 
filled, when it was transferred to the book; that he did not 
remember the items, but knew the account amounted to three 
or four dollars: it was held that the book account, which was 
for three dollars and a half, should be received in evidence. 
Ibid. 

27. (Loose entries.) Entries on loose scraps of paper, carried in 
the pocket for several days, without a reason to account for the 
irregularity, cannot be given in.evidence to charge a party. 
Vicary v. Moore, 2 Watts, 451. 

28. (Order.) In an action of covenant, an order drawn by the 
plaintiff on the defendant for money, is legal evidence, and it 
is error to reject it on the ground that it was for money due on 
another contract. Ib. 

29. (Privilege to flow land, granted by agent.) Evidence to prove 
that an agent of the alleged owner of a tract of land, granted 
by parol a privilege to the defendant to overflow a small part of 
the tract by the erection of a mill and dam, and that the plain- 
tiff, who subsequently purchased the tract from the vendee of 
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such owner, had notice of the parol grant to the defendant, is 
not admissible, where no authority has been first shown in such 
agent, nor any interest in the land in such alleged owner. 
M Killip v. M Ilhenny, 2 Watts, 466. 

Nor is it competent to prove by parol that the plaintiff and 
defendant both claimed under the same person, and that such 
person was the owner of the land. Jb. 


EXECUTION. 


1. 


(Sale of land on, where held adversely.) The legal title of a 
defendant in an execution, to land in the adverse possession of 
another, is subject to levy, and sale, under execution. Frizzle 
et al, v. Veach, 1 Dana, 211-12. 


. (Same.) Where land is levied on as the property of a defend- 


ant, against whom the possession is held adversely, the valuation 
must be of the land, (not merely of the defendant’s claim,) 
without deduction for the adverse possession. Jb., 216. 


. (Then of defendant’s property.) As soon as an execution 


comes to the hands of the sheriff, the defendant’s estate is in 
lien for the amount; and if he convey land which is afterwards 
levied on and sold under the execution, the sale by the sheriff, 
has relation back to the time when the execution came to his 
hands, overreaches that made by the defendant, and passes the 
better title. Million v Riley et al., 1 Dana, 360. 


. (Same.) An execution in the hands of an officer gives a lien 


upon the chattels of the defendant within the county—which is 
not lost by their temporary removal.—But those to which, not 
being in the county, the lien had never attached, until the de- 
fendant sold them bona fide, do not become liable by being 
brought into the county by the purchaser. Clagget v. Foree, 
1 Dana, 428. 


. (Levied on money.) An execution may be levied upon money 


in possession of the defendant—but there is no lien upon it, 
and it is not bound by the execution after the debtor parts with 
it. Doyle §c. v. Sleeper &c., 1 Dana, 534. 


EXECUTORS AND ADMINISTRATORS. 


2 


(Liability of for estate.) Estate having come to the knowledge 
of an administrator, (not reduced to possession) does not render 
him liable. Griffith et al. v. Commonwealth, 1 Dana, 271. 


. (With will annexed.) An administrator, with the will annexed, 


may exercise all the powers intended to be conferred on the 
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executor by the will. Simpson &c. v. Hawkins &c., 1 Dana, 
306. 

3. (Same—from another State.) But administration, with the will 
annexed, granted in another State, does not authorize such 
administrator to convey land in this State, unless he is also 
appointed by the proper court here: his deed would pass no 
title. Jb., 306, 316, 327. 

4. (Union of office if with that of guardian.) One who is both 
administrator and guardian, will be deemed to hold the assets 
in the former capacity, where no change in the manner of hold- 
ing appears; and his sureties, as admimstrator, will alone be 
chargeable. Johnson &c. v. Fuquay &c., 1 Dana, 514. 

FATHER AND SON. 

{ Relinquishment of son’s labor.) A father may authorize his son 
to contract with an employer and receive his wages for his own 
use ; but the facts, that the son was out at service, and the 
father received his wages, of themselves show no relinquish- 
ment of the father’s property in the son’s labor. United States 
v. Meriz, 2 Watts, 406. 

FIXTURES. 

(Replevin.) Replevin will not lie for fixtures separated and re- 
moved from a mill. Powell v. Smith, 2 Watts, 126. 

FOREIGN ATTACHMENT. 

1. (Assignment.) G. H. & Co. gave to W. H. a member of the 

firm, their promissory note, in the company’s name, for a valu- 
able consideration. W. H. failed in business and assigned this 
note, and a claim in account against G. H. & Co., with other 
property, to trustees for the benefit of his creditors. G. H. & 
Co. also failed, and assigned all their property to trustees, for 
the benefit of their creditors. The assignees of W. H. became 
parties to the assignment of G. H. & Co. for the amount of the 
note and account aforesaid. The assignees of G. H. & Co. 
were then summoned in a trustee process by the creditors of 
the company, and by the Court it was held, that the trustees 
could not retain the property of G. H. & Co. to pay the assigned 
claim of W. H. to the exclusion or injury of the creditors of 
the Company. Portland Bank v. Hyde & al. and trustee, 2 
Fairfield, 196. 

. (Effect of judgment as trustee.) A judgment against one as 

trustee in a process of foreign attachment is a bar to an action 
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against him by the principal as well before as after a satisfaction 
by him of the trustee judgment. Matthews v. Houghton, 2 
Fairfield, 377. 

3. (Note not negotiable—evidence—defence.) A. gave a note, 
not negotiable, to B. and was then summoned as his trustee in 
the process of foreign attachment. A. disclosed, that since the 
service of the writ, C. had informed him that the note was his 
property, and that B. acted as his agent in taking it. But C. 
having exhibited no evidence that the note was his, the trustee 
did not add, that he believed said statement to be true, or his 
belief that the property was C.’s, and he was thereupon charg- 
ed, and afterward satisfied the judgment. In a suit against 
him on the note, in the name of B., for the benefit of C., it was 
held, that these facts constituted a good defence. Wentworth 
v. Weymouth, 2 Fairfield, 446. 

FORFEITURE. 

(Of land for non-culliwation.) The provisions of “an act to 
revive and amend the champerty and maintenance law” &c. 
of January 7, 1814, which declare that the lands of proprietors 
and claimants shall be forfeited to the commonwealth, unless 
certain improvements are made thereon, as required by the act, 
are unconstitutional and void. Gaines et al. v. Buford, 1 Dana, 
484. 

FRAUD. 

1. (Party injured knowing of.) A release obtained by a fraud, 
which the injured party is aware of, but submits to from a strong 
motive of interest, may be set aside by the chancellor. Davis 
&c. v. Morgan, 1 Dana, 20. 

2. (Defect in chattel.) Vendee of a chattel, discovering a defect 
which the vendor fraudulently concealed, may return, or tender 
it back, and rescind the contract—or retain it, and recover 
damages. Hoggins v. Becraft §c., 1 Dana, 30. 

3. (Credit induced by.) A party who is induced, by fraud or 
imposition, to enter a credit for a payment—as, for the amount 
of a note which turns out to be forged, in whole or in part— 
may disregard the transaction, and cancel the credit. Letcher 
v. Bank of the Commonwvalth, 1 Dana, 84. 

4. (False representations.) False representations by the seller, 
relative to what the buyer might examine for himself, do not 
amount to a fraud, nor to a warranty. If the defects are such 
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or 


as could not be discovered, with ordinary care, false represen- 
tations on those points, are fraudulent, and ground for rescis- 
sion, by a return, or tender in due time. Lightburn v. Cooper, 
1 Dana, 273. 


. (Same.) False representations by the seller, as to the value 


of a commodity, or as to any matter that the buyer can ascer- 
tain by ordinary vigilance or inquiry, do not subject the seller 

to any legal liability. Marshall v. Peck &c., 1 Dana, 611. 

( Taking of conveyance to children.) A party buys an estate, 
pays for it, and has the title made to his children; his creditors 
file a bill to subject it to the payment of his debt:—the debt 
having been contracted before the purchase; the answers of 
father and children denying that it was an advancement to 
them, and other circumstances indicating an intent to defraud 
apn Rai that the estate was liable for the debt. Doyle 

v. Sleeper §c., 1 Dana, 531. 


pacha That the intention of a father who procures an 


estate, purchased and paid for by him, to be conveyed to his 
children, was fraudulent, cannot be inferred from the mere fact 
of his indebtedness at the time, but slight additional circum- 
stances will justify that inference. 1b., 540. 

(Conveyance to children.) If a father holds the title to real 
estate, and being much indebled, conveys it to his child, the 
conveyance will be (by the statute) fraudulent and void as to all 
his creditors. If he is not indebted at the time of the convey- 
ance, it may be good against subsequent creditors. Ib., 532. 


. (Taking conveyance to a stranger.) If a party purchase prop- 


erty, pay for it with his money, and cause the conveyance to be 
made to a stranger, there will be a resulting trust to the payer, 
and chancery will decree the property subject to his debts. If 
the conveyance be made to his children as an advancement, i 
will be good, and the property will not be liable to the father’s 
debts. But if it appears that the conveyance was not intended 
as a bona fide advancement, but to defeat creditors, it will be 
deemed fraudulent, and a sale of the property, to pay the 
father’s debt, may be decreed. Ib., 536. 


FRAUDULENT SALE. 
( Of goods passed into hands of bona fide purchaser.) Though 


a sale of goods made fraudulently and without consideration, 
may be void as to the creditors of the vendor ; yet, if prior to 
3o7* 
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their attachment, the goods pass into the hands of a bona fide 
purchaser not conusant of the fraud, and for a valuable consid- 
eration, the latter would be entitled to hold. Trott & al. v. 
Warren, 2 Fairfield, 227. 

GRANT. 

(Of land without locating it.) If a grant be made to the inhab- 
itants of a town, of a public square, without defining its loca- 
tion, the inhabitants may elect a location for it; but such 
election must be made within a reasonable time. Rung v. 
Shoneberger, 2 Watts, 23. 

GUARDIAN. 

(Liability of sureties if for the proceeds of real estate.) If the 
tenor of a guardian’s bond is such as to hold him accountable 
for the proceeds of the real estate of his wards, which he was 
authorized to sell, the manner of the sale is immaterial: if it 
be even by verbal contract, and he receives the money, and they 
are willing to confirm the sale, he and his sureties will be an- 
swerable on the bond. Johnson &c. v. Johnson’s hews Sc., | 
Dana, 367. 

HEIRS AND DEVISEES. 

(Warranty of ancestor.) The warranty of the ancestor—lineal, 
collateral, or commencing by disseizin—binds the heir (in Ken- 
tucky) to the extent of the value of the lands to him descended ; 
no further. And the action of the heir will be barred for so 
much of the land held under the warranty of his ancestor, as 
is equal in value to that which he took by descent—and no fur- 
ther. Logan v. Moore, 1 Dana, 58. 

HUSBAND AND WIFE: 

1. (Estate conveyed to.) An estate conveyed to husband and 
wife, is not a joint tenancy. Each takes the entirety, not a 
share which can be severed (per tout, and not per my.) The 
husband cannot alienate, or forfeit, the estate: and, on his 
death, the whole becomes hers. The Kentucky statute, abol- 
ishing the jus accrescendi, does not apply to the estate of hus- 
band and wife. Ross v. Garrison and wife, 37. Rogers v. 
Grider, 1 Dana, 243. 

2. (Recovery of, by survivor.) The remedy for the survivor of 
husband and wife, to recover an estate conveyed to them during 


the coverture, is complete at law—chancery has no jurisdiction. 
Ib., 244. 
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3. (Bequest to wife.) A husband has but a naked power over a 
bequest to his wife, and one which he is not obliged to exercise 
in favor of creditors; nor is such bequest the subject of attach- 
ment for the husband’s debts. Dennison v. Nigh, 2 Watts, 90. 

IMPRISONMENT. 

1. (By process from the federal courts.) The Kentucky statute, 
abolishing imprisonment for debt, is not the law of the federal 
courts. Johnson v. Lewis, 1 Dana, 183. 

2. (Same.) Jailor is bound to receive persons committed by 
authority of the United States, and keep them until discharged 
by due course of the laws of the United States. Ib. 

IMPROVEMENTS ON LAND. 

1. (Erections by bona fide possessor.) Where one in possession 
of land, held, bona fide, as his own, has erected buildings 
thereon, he (or those claiming under him) may remove them, 
without incurring any responsibility to the owner of the para- 
mount title. Wickliffe v. Clay, 1 Dana, 591. 

2. ( Value of—estimated.) If one buy land, with buildings upon 
it, which he moves off, and then loses the land, by a better title 
appearing, his vendor, upon a rescission of their contract, will 
be entitled to retain, out of the consideration to be restored, 
the value of the buildings so removed: not their estimated 
value at the time of the sale, but so much as they would have 
been worth (preserved with common care) as additions to the 
land at the time of the eviction—equivalent to what the occu- 
pant could have recovered for them of the successful claimant. 
And where the removal was without the consent or privity of 
the party against whom the decree for a restoration of the 
purchase money, is obtained—he may (because of the difficulty 
of the proof) elect to retain the value of the buildings according 
to the above rule, or as movable structures. Jb. 

INDORSER. 

1. (By attorney.) Where the name of the plaintiff was indorsed 
on his writ by the attorney who commenced the action, without 
adding his own name as attorney, it was held, nevertheless, to 
be a sufficient indorsement, it being done in the presence of the 
plaintiff, he making no objection thereto, and afterward prose- 
cuting the suit. Stevens v. Getchell, 2 Fairfield, 443. 

2. (Initial considered to be “ christian and surname.) Where 
the plainuff’s attorney indorsed the writ with his surname in 
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full, but with the initials only of his christian name, it was held 
to be a sufficient compliance with the provisions of stat. ch. 59, 
sec. 8, requiring an indorsement of the “ christian and surname.” 
Stratton v. Foster, 2 Fairfield, 467. 

INFANCY. 

1. (Avoidable acts—confirmation of.) The avoidable acts of an 
infant will be confirmed by slight acts and circumstances, 
after he is of age. Deason &c. v. Boyd and O’ Hara, | Dana, 
45. 

. (Neglect to disaffirm.) If one makes a contract during in- 
fancy, and after he comes of age, sells the property acquired 
under it, and fails, for a long time, to give notice of a disaffirm- 
ance, he is bound by the contract. Jb. 

3. (Disaffirmance in part.) A party cannot disaffirm an agree- 
ment, made while he was an infant, that a judgment, with a 
condition, should be rendered in his favor, and have the benefit 
of the judgment, without the condition. Lowry v. Drake's 
heirs, 1 Dana, 47. 

INNKEEPER. 

(Liability of.) An innkeeper, who receives the horse of a guest 
(as he is bound to do,) merely to shelter and feed him, is not 
answerable to the true owner of the horse. But by the sale, 
exercise of control over, or detention of, the horse, without the 
sanction of the owner, the innkeeper would be rendered liable. 
Pool vy. Adkisson et al. 1 Dana, 120. 

INSTRUCTIONS, 

1. (Abstract.) Instructions of the circuit court deemed erro- 
neous, but abstract and harmless : therefore not sufficient cause 
for areversal. Norton et al. v. Sanders et als., 1 Dana, 15. 

2. (Same.) Instructions entirely abstract, are erroneous. Ross 
v. Garrison &c. 1 Dana, 38. 

INTEREST. 

1. (In the case of a depository.) A mere depository, or one 
who receives the money of another, but does not use it, is not 
to pay interest. Whoever uses the money received for another, 
is liable for interest. Taylor v. Knoz’s Executors, 1 Dana, 
398. 

2. (Introver.) In trover, the jury may give damages equal to 
the value of the thing converted and the interest on it. Upon 
the same principle, the chancellor, in decreeing against an 
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agent who had received “trade” on his own account, for the 

land of his principal, may include interest in the decree, in 

addition to the cash value of the land at the time of the sale. 

Ib. 400. 

JOINT TENANTS AND TENANTS IN COMMON. 

(When not obliged to join.) ‘Tenants in common, holding under 
one and the same deed, are not obliged to jow, in an action 
against their grantor for a breach of the covenant of warranty 
in such deed. Swett v. Patrick, 2 Fairfield, 179. 

JOINT AND SEVERAL UNDERTAKINGS, &c. 

1. (Criminal acts.) A joint proceeding against several persons 
charged with emigrating to the State, contrary to law, is 
irregular. Doram &c. v. Commonwealth, 1 Dana, 331. 

2. (Contract of promisor and guarantor of note.) A note, or 
other contract, signed by one person, and a guarantee of the 
payment, or performance, annexed thereto, and signed by 
another person, are separate econtracts—upon which no joint 
action can be maintained. Marshall v. Peck & Gilman, 
1 Dana, 610. 

JUDGMENT. 

1. (Allowance of credits.) A judgment on a note, with credits 

indorsed, which are not allowed in the verdict, is erroneous. 

—But a bill in chancery will not lie for restitution, after the 

judgment has been paid. The remedy, if any, is by assump- 

sit. Adams v. Dunlap, 1 Dana, 584. 

(Set off.) An equitable right to set off judgments is permitted 
only where it will infringe on no other right of equal grade ; 
consequently it is not permitted to affect an equitable assignee 
for value. Ramsey’s Appeal, 2 Watts, 228. 

An irregularity in the assignment of a judgment cannot be 
taken advantage of by a third person if the assignor make no 
objection to it. Ib. 

JURISDICTION. 

1. (In equity, where barred at law by limitation.) The fact that 
the complainant was lulled by delusive hopes of compromise, 
until the statute had barred his claim at law, does not give 
the chancellor jurisdiction. Waller v, Demint, 1 Dana, 92. 

2. (Of State courts under acts of congress.) The State tribu- 
nals have no jurisdiction of an action for a penalty, under the. 
act of congress relating to the censys—that act does not 
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attempt to confer such jurisdiction. Haney v. Sharp, 1 Dana, 
442, 

3. (Same.) The courts of the State cannot take cognizance of 
a penal case arising under an act of Congress— Query, wheth- 
er the legislation of both governments could give such jurisdic- 
tion—that of either one cannot. Jb. 

4. (Over sulject matter.) ‘The court having no jurisdiction over 
the subject matter, its decree is a nullity—consent could not 
give the jurisdiction. Wickliffe v. Dorsey, 1 Dana, 462. 

5. (Same.) Where the court has jurisdiction of the subject 
matter, but not of the person—as where no defendant is found 
in the country, but the process is served elsewhere—the decree 
is not void; for the party might appear and submit to the 
jurisdiction.—If he fails to do so, the decree is merely erron- 
eous, and binding until regularly reversed. 0. 

JUSTICE OF THE PEACE. 

( When acting ministerially.) In making up and completing his 
records, a justice of the peace acts ministerially and not judi- 
cially—consequently he may do it when not in commission. 
Matthews v. Houghton, 2 Fairfield, 377. 

LIEN. 

1. (Of partners.) Partners have each a lien, by operation of 
law, upon the partnership effects for any balance in his favor 
upon the partnership accounts. Hodges v Holeman, 1 Dana, 
53. 

2. (Same.) The lien of a partner, for a balance (on the partner- 
ship accounts,) is not an incident of the legal title to the 
effects ; but results from the partnership, and is not affected 
by the mortgages of either partner on hisown share. Jb. 51. 

3. (Same.) The lien of a partner on the partnership effects, for 
a balance due him on the partnership accounts, is not limited 
to the balance accrued at the time of the dissolution, but is 
co-extensive with the transactions on the joint accounts. Jb. 
55. 

LIMITATION. 

1. (Indorsement of payment.) In assumpsit on a promissory note 
of more than six years standing, the defendant pleaded the 
statute of limitations. The plaintiff to prove a new promise, 
offered to read to the jury an indorsement on the back of the 
note in his own hand writing, purporting to have been made 
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prior to the time when the statute attached, which was objected 
to by the defendant. Held, that as to the mere question of 
order of time, he might read such indorsement, without first 
showing that it was actually made at the time it purported to 
have been, or prior to the lapse of six years from the maturity 
of the note. 

But if seems that such indorsement would be of no avail 
unless accompanied by some other proof of the payment. 
Clapp v. Ingersol, 2 Fairfield, 88. 

2. (Same.) The statute of 1821, ch. 52, limiting suits against 
an administrator to four years, may be effectually pleaded in 
bar to an action of debt commenced after the lapse of four 
years, on a judgment recovered against the administrator 
within the four years. McLellan v. Lunt, 2 Fairfield, 150. 

3. (Adverse possession.) If a party in possession of slaves claim- 
ed by another, acknowledges the title of, and holds under, the 
latter, such holding is not adverse, and the statute of limitations 
does not run against the claam—if acknowledged within five 
years. Waller v. Demint, 1 Dana, 92. 

4. (Same.) <A second donee of a slave (or one claiming under 
him,) relying upon the possession of the donor for five years 
after the first gift, in bar of the right of the first donee, must 
show that the latter had not the possession at any time within 
the five years ; or that the donor continued, for five years, in 
the uninterrupted, adverse possession. Daniel v. Daniel, 1 
Dana, 238. 

5. (Against reversioner.) If property be given or sold, with a con- 
dition, that it shall revert upon a contingency, and if the reser- 
vation be valid, the statute of limitations does not commence 
running, in bar of the right of the reversioner, until the contin- 
gency happens. Betty v. Moore, 1 Dana, 236. 

6. (Same.) Tenant for life, or one who, by a mistake, is per- 
mitted to hold as such, does not hold adversely to the remainder 
man, or supposed remainder man, and the statute of limitations 
does not run against him. Simrall’s Administrator v. Graham, 
1 Dana, 574. 

7. (Claim for specific performance.) Where a vendee has 
entered on the land, and retains the possession, under an 
executory contract, the vendor cannot resist the claim to specific 
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execution on account of the lapse of time. Eubank v. Hamp- 
ton, 1 Dana, 343. 

8. (In case of fraud or mistake.) The time which bars a pro- 
ceeding in chancery, or motion at common law, to be relieved 
against the effect of fraud or mistake, is to be computed only 
from the time when the fraud, or mistake, was discovered. 
Frankfort Bank v. Markley, 1 Dana, 374. 

MARRIAGE. 
1. ( Confession.) On the trial of one indicted for bigamy, adul- 
tery, or lascivious cohabitation, the marriage, whether solem- 
nized within this State or elsewhere, may be proved by the 
voluntary and deliberate confession of the defendant. Ham’s 
case, 2 Fairfield, 391. 
(Not sufficiently proved.) But where the defendant, about 
twenty years before the offence was committed, in contracting 
for the hire of a house, stated that he had but a small family, 
** a wife and one child ;” and afterward moved into the house 
with @ woman whom he called “‘ Miss Ham ;” with whom, as 
his wife, he lived for several years and then deserted, it was 
holden not to be sufficient proof of the marriage in an indict- 
ment for adultery. Jb. 
MORTGAGE. 
1. (Junior incumbrancers.) Junior incumbrancers, known to the 
senior mortgagee, should be parties to his bill for a foreclosure. 
Cooper §c. v. Martin &c., 1 Dana, 25. 
(Same.) The holder of the junior mortgage, or incumbrance, 
or of the equity of redemption, is not bound by a decree of 
foreclosure to which he was no party—and will be allowed to 
redeem the estate—although the senior mortgagee had no 
notice of such claim. Ib. 

3. (Same.) Junior mortgagee, made party to the bill of the 
elder, for a foreclosure, and failing to defend, will be barred. 
Ib. , 27. 

4. (Possession of parties to.) The possession of a mortgagor, 

or mortgagee, being amicable, the statute of limitations does 
not affect the right of either, in equity, or at law. But if the 
character of the possession be changed from amicable to ad- 
verse, the statute then begins to run. Fenwick v. Macey’s 
Exvecutors, 1 Dana, 279, 297. 

. (Same.) A mortgagee in possession (who has not clearly 


v9 


rw) 


or 
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manifested his intention to hold as absolute owner,) has a title 
and possession not adverse to, nor inconsistent with, the rights 
of the mortgagor. ‘The mortgagee’s estate, in many respects, 
resembles a trust; and he is generally considered in chancery 
as a trustee : in whose favor the principle of the statute of limi- 
tations, or bar by lapse of time, does not apply, until a satis- 
faction, or dereliction, of the demand secured by the mortgage, 
must be presumed. Jb., 280. 


(Same.) The acts of a mortgagor, or mortgagee, in posses- 
sion, to have the effect of converting the amicable into an 
adverse, independent holding, should be direct, unequivocal 
and overt. Jb., 301. 


(Same.) Where the debt is, in fact, wholly paid, if the mort- 
gagee still claim a balance, he should be deemed still to hold 
as mortgagee. Ib. 


NEGOTIABLE NOTE. 


1. 


(Indorsement.) A transfer of a negotiable note by indorse- 
ment, under seal, does not destroy its negotiable character so 
that an action may not be maintained in the name of the in- 
dorsee. Ege v. Kyle, 2 Watts, 222. 

(Same.) An indorsement on a negotiable note, of a receipt 
on account of a quantity of iron, “the net proceeds of which 


are to be credited on the within,” 


and which were afterwards 
credited on it by indorsement, does not destroy its negotiable 


character. Ib. 


(Same.) Because of such indorsements on the note, the de- 
fendant in an action by the indorsee against him, will not be 


permitted to set up as a defence that the consideration of the 
note failed. Ib. 


NEGROES. 


1. 


i) 


( Testimony of.) A free man of color—though he cannot be a 
witness in any case, except where none but negroes, mulattos, 
or indians are parties, may, by his own oath, require a white 
man to give security to keep the peace. Commonwealth v. 


Oldham, 1 Dana, 466. 


. (Same ) The oath or affidavit of a free man of color, party, 


may be received in any case where the oath or affidavit of a 
party is required or admissible. Jb., 467. : 
VOL. XVII.—NO. XXXIV. 38 
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NOTES, PROMISSORY. 


1. (Gratuitous.) A note, or bond, given gratuitously, cannot be 
enforced in equity. Bibb v. Smith &c., 1 Dana,,582. 

2. (Consideration for sale of.) If a note be sold, the consider- 
ation stipulated to be paid for it may, in general, be recovered, 
though the note proved to be of no value—but there is an im- 
plied warranty that it is genuine, and if it is forged, there is a 
failure of consideration, and there could be no recovery of that 
agreed to be paid for it. Marshall v. Peck §c., 1 Dana, 612. 

NUISANCE. 

1. (Public.) The erection of a building upon the public square 
of a town is a public and nota private offence, and may be 
abated by any one aggrieved. Rung v. Shoneberger, 2 Watts, 
23. 

2. (Use of running water.) The mere prior occupation of a 
stream of water for the purposes of a mill, will not vest such 
an exclusive right in the occupant as to enable him to maintain 
an action against a person who erected a mill and dam above 
his, by which the water is in part impeded, and he in some 
degree injured. Hoy v. Sierrett, 2 Watts, 327. 

Every riparian owner is entitled to use the flow of water 
through his land, although the owner of a mill below may be 
in some measure injured thereby. JA. 

In order to establish a right to the use of water for the pur- 
poses of a mill, exclusive of a riparian owner above, founded 
upon the presumption of a grant from lapse of time, there must 
have been an actual occupation of the flow of water upon the 
land above for a sufficient length of time. It is not enough to 
establish such a right, that the water had been accustomed to 


flow uninterruptedly through the land above for any Jength of 


time. Ib. 

An improper or malicious use of a flow of water through 
land above, gives a right of action to the owner of a mill below 
who is injured thereby. Jb. 

OFFICE AND OFFICER. 

1. (Duty of, in case of replevin.) The plaintiff sued out a writ 
against his debtor and put the same into the hands of the de- 
fendant, an officer, for service. ‘The defendant attached prop- 
erty, the plaintiff agreeing to take charge of the defence of the 

*replevin suit, should one be commenced. The property was 
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replevied. The plaintiff took upon himself the defence of the 
replevin suit—succeeded, and had judgment for a return. But 
the principal and surety in the replevin bond proving to be in- 
solvent, and the goods replevied not to be found, the defendant 
commenced an action against the replevying officer for taking 
insufficient sureties, in which he was defeated, the jury finding 
that they were sufficient at the time of the taking. Held, that 
under these circumstances, the defendant was not liable to the 
plaintiff for the property thus attached and lost. Chase v. 
Stevens, 2 Fairfield, 128. 

2. (Same.) It is no part of the duty of an officer from whom 
goods are replevied to see that the sureties in the replevin bond 
are sufficient; nor can he lawfully resist the writ of replevin 
on such ground. Ib. 


+. 
~~ 


. (May adjourn sale.) An officer, in making sale of personal 
property on execution, has power to adjourn the sale to a subse- 
quent day, and to a different place. Russel v. Richards & al., 
2 Fairfield, 371. 

( Title to office, trial of.) Where one who claims an office, 
moves a court in which the services are required, to be qualified 
and recognised as the proper officer, another person who claims 
the same office, may be admitted as a party to the motion; and 


— 


either may have a writ of error to correct the judgment, to 
which the other may be made a defendant. Bruce v. Foz, 1 
Dana, 449. 

5. (Same.) One claiming an office may move the court where 
the services of the officer are required, for leave to take the 
oaths and proceed in the duties, may be heard ex parte, and 
may have a writ of error, ex parte, to reverse the decision upon 
his motion. IJb., 450. 

6. 


( Tenure.) An office may be created by statute, the term of 
which is fixed by the constitution; and if the constitutional 
term be during good behavior, the officer receiving the appoint- 
ment, may hold it as long as the statute remains in force, and 
no longer—whether it be repealed, expires by its own limita- 
tion, or is continued in force by a subsequent act. Ib., 453. 
PARENT AND CHILD. See Fravp. 

PARTNERSHIP. 

1. (Firm not liable.) A. drew a bill at four months, payable to 
his own order, on B. C. & Co. which was accepted, and by 
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3. 


him negotiated toa bank. At maturity the draft was paid by 
a like bill drawn on B. alone, the firm in the meantime having 
been dissolved ; which last bill, A. as indorser, was compelled 
to take up. Held, that he could not maintain an action against 
the firm to reimburse the amount thus paid. Springer v. Hyde 
& al. & trustee, 2 Fairfield, 202. 

(Authority of each partner to settle affairs.) The authority 
of each partner to settle unclosed affairs of the firm, continues 
after the dissolution ; and a payment made to one; an agree- 
ment made by one to set off a debt due the firm against his 
private debt, or other arrangement with one only, for a settle- 
ment, binds all. But if any partner, upon the dissolution, 
agrees to surrender this authority, settlements by him with 
those having notice of his agreement, will not bind the others. 
The notice may be inferred from circumstances. Combs v. 
Boswell &c., 1 Dana, 475. 

( Single transaction.) An agreement between two individuals 
to enter into a single transaction of purchase for the purpose of 
profit, does not create a partnership, such as will confine the 
remedy of either to obtain the fruits of their purchase to an 
action of account-render. Assumpsit may be maintained. 
Galbreath v. Moore, 2 Watts, 86. 


See Lren. 
PAYMENT. 


1. 


re] 


(Of a note by a new note.) Where a bank discounts a note 

for the purpose of renewing a former loan, in the usual way, the 
negotiation seems to be equivalent to a new loan, and an inde- 
pendent payment of the old debt—not merely giving one note 
as satisfaction of another. Letcher v. Bank of the Common- 
wealth, 1 Dana, 84. 


. (On what account presumed to be made.) A payment to the 


holder of an obligation, may be presumed—when it does not 
appear at what time or on what consideration it was made—to 
have been made on account of the obligation. Butler v. Trip- 
lett, 1 Dana, 154. 


. (By bills or notes.) Bills or notes of a third person, taken for 


a precedent debt, without a special agreement to the contrary, 
are not payment before the proceeds are received. Hence, the 
assignor of a bill, under such circumstances, is not a competent 
witness in an action for its recovery ; he being liable for his 











—— 
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own debt in the event of a failure to recover by the plaintiff. 
M Ginn v. Holmes, 2 Watts, 121. 


4. (Presumption of from lapse of time.) After a lapse of twenty 


years, all evidences of debt, excepted out of the statute of 
limitations, are presumed to be paid. Within the twenty years, 
the onus of proving payment Jies in the defendant: after that 
time, it devolves on the plaintiff to show the contrary. Foulk 
v. Brown, 2 Watts, 209. 

The rule in regard to the statute of limitation, that when 
time has begun to run, it suffers no interruption from the 
occurrence of circumstances that would otherwise prevent its 
application, does not apply to the case of a legal presumption 
from lapse of time. Jb. 

A citation to executors, to appear in the orphan’s court and 
settle their administration account, issued at the instance of the 
legatee, within twenty years from the time a legacy becomes 
payable, is a claim of such legacy by legal proceeding, and a 
bar to the presumption of payment. Jb. 

The death of a feme covert legatee, whose husband survived 
her, and that no administration was taken upon her estate, are 
not such facts as will repel the presumption of payment of the 
legacy which arises from lapse of time. 1b. 

Though the recovery of a legacy payable upon the death of 
the testator may be barred by lapse of time, yet a residuary be- 
rally prosecuted, within twenty years, 


quest in the same will, le 

may be recovered. Ib. 
5. (Same A legal presumption of the payment of the debts of 

an insolvent debtor arises from lapse of time, although the 


~ 


assignees named by the court never accepted the trust; and 
such presumption also arises in favor of a grantee of an insol- 
vent. Power v. Hollman, 2 Watts, 218. 

PLEADING. 

(Disseizin by ancestor how pleaded.) If the defendant, in a 
writ of entry on disseizin done by him, would avail himself of 
a disseizin done by his ancestor and a descent cast, it should 
be by plea in abatement. Gordan v. Peirce, 2 Fairfield, 213. 

POSSESSION. 

1. (In trespass.) Possession in the plaintiff, in trespass quare 
clausum fregit, at the time of the injury, or of the suit brought, 
is essential. There can be no recovery where the possession 
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in fact was with the defendant continually—although tortiously , 
and against the will of the plaintiff. Wilsons v. Bibb, 1 Dana, 
10. 

2. (Actual and constructive.) When a grantee enters upon his 
land, his possession, by construction of law, extends to the 
boundaries of his grant; and if a junior grantee enters on the 
land, the elder will be ousted of so much as the junior actually 
encloses, and no more ; for, though an actual entry will, a con- 
structive entry will nof, oust a tenant whose possession is merely 
constructive. Shrieve v. Summers, 239. Moss et al. v. Currie 
et al., 1 Dana, 267. 

3. ( Same.) The possession of a junior patentee who enters upon 
a part of the land, unless his entry is in the name of the whole, 
is restricted to his actual occupancy ; and the right of entry of 
the elder patentee, and those claiming under him, upon the 
residue, is not tolled. Gaines et al. v. Buford, 1 Dana, 481. 


4, (Adverse, how proved.) Adverse possession is not to be made 
out by inference, but by clear and positive proof; and every 
presumption is in favor of possession in subordination to the 
title of the true owner. Rung v. Shoneberger, 2 Watts, 23. 

PRACTICE. 

(Duty of judge in charging juries.) The judge in his instruc- 
tions to the jury, is not obliged to give his opinion upon legal 
propositions put by counsel, by way of hypothesis, not growing 
out of the facts proved. Barney v, Norton, 2 Fairfield, 350. 

PROPERTY. 

( Subscription list of a newspaper.) The subscription list of a 
newspaper is not the subject of a separate property, but an 
accident of the establishment, which passes with a sale of the 
materials. M’ Farland vy. Stewart, 2 Watts, 111. 

PRESUMPTIONS. 

1. (Of identity.) That obligor and obligee are the same person, 
is not a legal deduction from the indentity of the names. Allin, 
Executor §c. v. Shadburne’s Representatives, 1 Dana, 69. 

2. (Of legal effect.) Every person capable, in law, of contract- 
ing, is presumed to understand the legal effect of his contract. 
Ib. 72. 

3. (From high price.) <A high price justifies the inference that 
the purchaser, ignorant of any defect of title, relied on the 
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seller’s representations—Per Judge Nicholas, in a Dissent. 
Simpson &§c. v. Hawkins §c. 1 Dana, 315. 

4. (From recitals.) The grantee is presumed to understand the 
circumstances of the title, so far as they are indicated by re- 
citals in the deed he receives ; hence, the presumption that he 
was to risque the title, and rely on his warranty—Per Chief 
Justice Robinson. Simpson &c. v. Hawkins &c. 1 Dana, 327. 

. (From sale by agent.) That a party is informed of a sale of 
land made by his agent is a just inference; and it is to be 
presumed, that he knew, also, how the land was acquired. 
Taylor v. Knoz’s Executors, 1 Dana, 395. 

RELEASE. 

(By voluntary acts.) Voluntary acts of an obligee, which sus- 
pend his right of action: as his marriage with the obligor, 
appointment of his debtor, who accepts the office, executor, 
&c.—do, in general, release the cause of action, to such 
debtors—and their co-obligors, also; for a release to one is a 
release to all. Allin, Executor &c. v. Shadburne’s Representa- 
tives, 1 Dana, 69. 

RENTS AND PROFITS. 

(Of land occupied by husband and wife, devised to the latter 
during widowhood.) A man and wife continuing to occupy 
the estate which her former husband devised to her during 
widowhood, then to his children, must account for the rents 
&c. from the time of her second marriage, and may charge the 
children for support &c. not exceeding the income of their 
estate. Vance and wife v. Campbell's heirs, 1 Dana, 231. 

REPLEVIN. 

1. (Where demaad not necessary.) The plaintiff, being the 
owner of a horse, bailed him to A. for use for a limited period, 
under the expectation of a purchase by the latter. During the 
time, A. for a valuable consideration and without notice, sold 
the horse to B., and he, in like manner, to the defendant. Held, 
that no previous demand was necessary, to enable the owner to 
maintain replevin against the last purchaser. Galvin v. Bacon, 
2 Fairfield, 28. 

2. (When action on replevin bond not maintainable.) A. sued out 
a writ of replevin against B. and gave bond in the form pre- 
scribed by law, but neglected to enter his writ at the term of 


the court to which it was returnable; whereupon B. filed a 


Cr 
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complaint for his costs, omitting therein to pray for a return of 
the goods. Execution issued for the costs only, and was satis- 
fied ; and then B. brought his suit upon the replevin bond.— 
Held that the action could not be maintained. Petlygrove v. 
Hoyt & al., 2 Fairfield, 66. 


. (Qualified property.) A qualified property in a chattel is 


sufficient to enable a plaintiff to maintain replevin for it. Mead 
v. Kilday, 2 Watts, 110. 


RESCISSION OF CONTRACTS. 


1. 


9 
oe 


(Sale of chattel.) Vendee of a chattel, upon discovering a 
defect which the vendor fraudulently concealed, may return, 
or tender it back, and rescind the contract ; or may retain it, 
and recover damages. Hoggins v. Becraft &c. 1 Dana, 30. 
(Reasonable time.) To have a rescission of the sale of a 
chattel on account of a fraudulent concealment of unsound- 
ness, there must be a return, or tender of the chattel to the 
vender, within a reasonable time—what that is, must depend 
upon the circumstances of each particular case.—While the 
true nature of the unsoundness (as whether it be permanent or 
temporary) remains uncertain, it is not too Jate—provided the 
vendee acts in good faith, and no act of his has impaired the 
value in the meantime. Jb. 


. (Mistake.) Mistake in writing a contract, is ground for a 


rescission. Burchet §c. v. Faulkner &c. 1 Dana, 100. 


. (Restoration of the thing.) When a rescission of a contract 


of sale is decreed, restoration of the thing sold should be order- 
ed. Williams v. Wilson, 1 Dana, 159. 


. (Same.) One makes a bargain for the sale of land, receives 


part of the pay, and dies: his vendee transfers the bargain to 
a third party, and with the latter, the guardian of the decedent’s 
children enters into a written agreement (of doubtful con- 
struction as to its obligation on himself, but,) stipulating that 
his wards shall make a title as soon as a balance of the con- 
sideration is paid—a bill for a rescission of the contract, which 
treats it as one binding the guardian himself to convey, alleg- 
ing that he has no title, is erroneous and insufficient. It ap- 
pearing, in such case, that the complainant might have a 
specific execution, he is not entitled to a rescission of the con- 
tract. Jb. 


6. (Same.) The general rule is, that, upon a decree rescinding 
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a contract of sale, the possession must be restored to the ven- 
der.—But, if the rescission be the mere effect of a recovery at 
law, for a breach of the obligation to convey the vendor will 
be left to his legal remedy, to regain the possession. The 
chancellor will not interfere, unless other circumstances give 
the jurisdiction, and also constitute a proper case for relief. 
Walker's Executors v. Ogden, 1 Dana, 251. 


. (Loss of part of land sold.) If the grantee in possession loses 


part of the land, he may recover, on the warranty, damages 
commensurate with the loss: but it is not cause for rescinaing 


the whole contract. Simpson &c. v. Hawkins §c, 1 Dana, 
305. 


. (Vendee cannot rescind while undisturbed.) If land be sold, 


without fraud or misrepresentation, the conveyance executed, 
and the vendee in possession, and it afterwards turns out that 
the vender was in fact destitute of, title: yet while the vendee 
remains in undisturbed possession of the land, he cannot have 
a rescission for the failure of title. But, he may file his bill 
quia timet, bring the parties before the court from whom he 
apprehends danger, to assert or relinquish their rights, and 
have the whole controversy settled by the decree. Jb. 328. 
(Effect of rescission.) The chancellor, in rescinding a con- 
tract, should place the parties as they were before the sale, or 
as nearly so as possible—possession to be restored ; purchase 
money refunded.—So long as the parties abide by the con- 
tract, the vendee in possession is not chargeable with rents, 
nor entitled to interest on the money he has paid: after dis- 
affirmance he is chargeable with rents, until he surrenders 
possession, and is entitled to interest until his money is refund- 
ed. If his payment was partial only, there should be an equi- 


table adjustment of rents and interest. Taylor v. Porter,1 
Dana, 423. 


10. (Same.) An estate to be restored to the vender, upon a 


rescission of a contract, on account of his failure to comply, 
and make the title—he must take in the condition in which it 
may be at the time of the restoration—without compensation 
for the casual destruction, decay or dilapidation of buildings 
and other improvements, not caused by any culpable act or 
omission of the vendee. If he has sold and removed, or 
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wantonly destroyed, or injured, the improvements, the vendor 
will be entitled to indemnity for the loss. Jh, 424, 

See Fravup. 

REVERSION AND REMAINDER. 

1. (Inchattel.) If a gift, or sale, of a slave, or other chattel, be 
made upon condition, that if the purchaser die without issue, 
the chattel shall revert, or pass to a third party, the condition 
is void—and the entire property vests absolutely in the first 
donee. Betty v. Moore, 1 Dana, 236. 

2. (Same.) But there may be a limitation of a remainder 
after a life estate, in personalty; or it may be created, in 
effect, by executory devise, or conveyance in trust; though 
not by the ordinary modes of conveyance. Jb. 237. 

SALE. 

1. (Agency.) By written contract between A. and B. the former 

was to furnish the latter, from time to time, with goods to be 
sold for cash, lumber, country produce, &c. and not otherwise : 
said goods or the proceeds of them to be held by B. as the prop- 
erty of A.—the goods to be charged to B. on A.’s books, and 
all articles received in exchange, credited—the business to be 
transacted in the name of B. Held, that this could not be 
regarded as a sale, and the goods, or the proceeds of them, 
attachable by B.’s creditors. Blood v. Palmer, 2 Fairfield, 
414. 
. (Same.) The principle, that a delivery of goods to one to be 
returned or something else in their stead, at the option of the 
receiver, constitutes a sale; does not apply to factors and 


Cw) 


agents. Jb. 

3. (Of lottery tickets after drawing.) <A vender of tickets may 
lawfully sell after the drawing of the lottery, if he be ignorant 
of the result of the drawing. Bishop v. Williamson, 2 Fair- 
field, 495. 

4. (Of land by commissioner.) If the commissioner, appointed 
by a chancellor, to sell land, is directed by the order, to sell so 
much as may be necessary to pay the amount decreed, and he 
sells the whole, for more than is necessary for that purpose, 
the act is void. The sale and sale bond will be quashed, and 
a resale ordered. Blakey v. Abert, 1 Dana, 185. 

5. (By order of chancery.) The chancellor, in decreeing the 
sale of real estate, should follow the law, and (unless there is a 
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9. 


It 


6. 


special cause for selling the whole) sell so much only as will 
satisfy the decree. Doyle &c. v. Sleeper &¢. 1 Dana, 542, 
(Pendente lite.) One who buys a slave, while a suit is pend- 
ing to subject it to the vender’s debts, takes the title depend- 
ent upon the event of the suit. If the suit fails, the title stands 
good. If it succeeds, the purchaser’s title fails: but he may 
claim the surplus for which the slave sells above the amount of 
the decree. Cromwell v. Clay, 1 Dana, 578. 

(Same.) The purchaser of a chattel, pendente lite, might 
recover it from his vender, if withheld by him. But not from 
an officer who holds possession under an order of court. Ib, 

( Valuation by the parties.) The valuation which the parties 
put upon a commodity given and received in payment, or in 
barter, must, in general, be taken, by the chancellor, as the 
actual value. Wickliffe v. Clay, 1 Dana, 590. 

(Implied warranty.) In the sales of commodities, there is, in 
general, no implied warranty of soundness, quality or value. 
Sales of provisions, medicines, and sales by sample, are excep- 
tions to this rule. Marshall v. Peck et al., 1 Dana, 612. 


). (Same.) There is an implied warranty in all sales, that what 


is sold exists—susceptible of being transferred ; that the seller 
(if in possession) has a good title ; that a negotiable note sold, 
is genuine. If there is a failure in either of these points, the 
consideration paid may be recovered back, by action of as- 
sumpsit. Jb. 


SERVICE OF PROCESS. 


1. 


2 


3. 


(In dwelling house.) Under the common law, “ a man’s house 
is his castle,” and an officer cannot legally break in, to execute 
a ca. sa. or fi. fa. upon the tenant, or his goods; but he may 
do it where the process requires him to take possession of any 
particular thing—as to execute a writ of seizin, habere facias, 
replevin, capias utlagatum, &c. Keith v. Johnson et. al. 1 Dana, 
605. 

(Same.) So also, if one man conceals another’s goods in his 
house, the sheriff may break in to levy on them. 0. 606. 
(Same.) 'To execute a process upon a judgment in detinue, 
the sheriff could not, at common law, make a forcible entry 
into the defendant’s dwelling house ; but now, under our ex- 
ecution law of 1828, he may. 6. 
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SET-OFF. 

1. (Payment where one has.) If one pays a debt against which 
he has a set-off, chancery has no jurisdiction of the case. 
Adams v. Dunlap, 1 Dana, 584. 

2. (Use of land and interest.) The use of land, and the interest 
on the consideration paid for it, are, in general, to be consider- 
ed equivalent, and to be set off against each other. But, as 
the evictor may recover for mesne profits for five years, the 
party evicted is entitled to interest, for the same term, on the 
consideration recovered back from his vender. Wickliffe v. 
Clay, 1 Dana, 594. 

SHERIFF. 

(Sale of property of a stranger by.) A sheriff who levies on, 
and sells, property represented, and believed (without any 
suspicion to the contrary) by him, to be property of the defend- 
ant in the execution, but which turns out to be the property of 
a stranger, is liable to the stranger for its value. Pool v. 
Adkisson et al. 1 Dana, 116. 

SHIPPING. 

(One joint owner cannot sue alone for freight.) One of two or 
more joint owners of a vessel cannot maintain an action in his 
name alone for freight, though he be also master. Robinson 
v. Cushing, 2 Fairfield, 480. 

SLANDER. 

1. ( Variance.) A declaration in slander charging words as having 
been spoken in the third person, is sufficiently sustained by 
proof of words spoken inthe second person. Dailey v. Gaines, 
1 Dana, 529. 

2. (Statement of the words.) In an action of slander, the words 
alleged to have been spoken must be stated in the declaration 
with legal precision, and in the sense in which they were sup- 
posed to have been uttered and understood , and in general 
they should be coupled, by means of a colloquium, with facts 
which give a particular hue to the meaning, and which, by the 
help of innuendoes to designate the things and persons alluded 
to, disclose a charge of guilt, resulting from the whole, and in 
a way to be intelligible to a hearer of ordinary capacity. 
Thompson v. Lusk, 2 Watts, 17. 

3. (Substance.) In an action of slander, the substance of the 
words spoken must be laid in the declaration ; it is not suffi- 

















1837.] Digest of American Cases. 457 


cient that the offence intended to be charged should be set out. 
Cooper v. Bruce, 2 Watts, 109. 

STOLEN PROPERTY. 

1. (Right of owner.) Upon the conviction of a thief or robber, 
the owner is entitled to restoration of the thing stolen, or its 
produce: the thief, or robber, and his assigns, have no claim on 
it, and can maintain no action to recover it. Lance v. Cowan, 
1 Dana, 195. 

2. (Same.) The right owner of stolen property may have restitu- 
tion from a bona fide purchaser. Jb. 196. 

SUBSTITUTION. 

(Surety—co-obligor.) A surety who has paid the bond debt of 
his principal will be placed in the situation of the creditor, and 
be entitled to all his rights; but not so with regard to a payment 
by one joint obligor in a bond ; his claim against his co-obligor 
is a simple contract claim for contribution. Greiner’s Estate, 
2 Watts, 414. 

SURETY. 

1. (Discharge of.) Uf a creditor, by any contract which can be 
enforced against him at law or in equity, gives time to his 
debtor, he discharges the surety. Clppinger v. Creps, 2 Watts, 
45. 

2. (Misapprehension of.) One of a firm having signed the firm 
name to a note under seal, the supposition of a surety who 
signed the same note that both parties would be bound, will 
not excuse him from his liability on it. Stewart v. Behm, 2 
Watts, 356. 

If the signature of the surety, in such case, had been induced 
hy the misrepresentation of the payee of the note, he would not 
be bound. Jb. 

SURETY AND PRINCIPAL. 

1. (Indulgence by latter.) ‘Taking a new note, with new obli- 
gors, and giving indulgence, without the consent of the surety, 
exonerators him:—Bank v. Letcher, as reported in 3 J. J. 
Marshall, 197, corrected. Letcher v. Bank of Commonwealth, 
1] Dana, 82. 

2. (Liability of co-sureties.) If one of several sureties is com- 
pelled to pay the debt, or any part of it, the co-sureties are 
immediately liable to him, for their due proportions. He is not 
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bound to pursue the principal, before he has recourse to them 
Caldwell v. Roberts, 1 Dana, 357. 


TENDER. 

1. (Claim for costs how waived.) If at the time of making a 
tender, the debtor has no knowledge of the commencement of 
a suit, and the creditor do not inform him thereof, nor make 
claim of costs, but refuse to accept the amount tendered solely 
on account of its insufficiency to pay the debt, it may be regard- 
ed as a waiver of all claim for costs. Haskell v. Brewer, 2 
Fairfield, 258. 

(Made to a clerk.) A tender, made to a clerk in the plaintiff's 
store, for goods purchased at such store, is equivalent to a ten- 
der to the principal himself—and is sufficient, though prior 
thereto, the claim had been lodged with an attorney for suit. 
Hoyt v. Byrnes, 2 Fairfield, 475. 


) 


3. (Same.) The clerk could also waive any objection to the 
validity of the tender, on the ground of its being in bank bills 
and not in specie. Ib. 

TRUSTEE. 

(Assignment to.) An assignment to a trustee, for the benefit of 
creditors, of the debtor’s ‘‘ goods, chattels and effects,” vests in 
the trustee such a right to the debtor’s choses in action, as will 
enable him to control a capias ad satisfaciendum issued upon a 
judgment for the same ; and if such control be exercised, so as 
to induce the sheriff to execute his process in any other than a 
legal manner, the consequences of loss will fall upon the plain- 
tiff, and not upon the sheriff. Dowdel v. Hamm, 2 Watts, 61. 

TRUSTS. 

(Resulting.) Specific cases of resulting trusts are two. The 
first, where the purchaser has paid the price with his own 
money, but taken the conveyance in the name of another; or 
where he has paid with the money of another, and taken the 
conveyance in his own name :—and the second, where a trust 
has been declared of but part of the estate, from which the 
law implies an intent to reserve the beneficial ownership of the 
residue. Kisler vy. Kisler, 2 Watts, 323. 

VALUATION. 

(By parties.) The valuation which the parties put upon a com- 
modity given and received in payment, or in barter, must, in 
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general, be taken, by the chancellor, as the actual value. 
Wickliffe v. Clay, 1 Dana, 590. 


VARIANCE. 


1. 


(Recognisance.) A recognisance for an appearance to an- 
swer a charge of “ gaming,” simply; scire facias describing 
it as a recognisance to answer an “ indictment for gaming by 
setting up and keeping a faro bank upon which money was bet 
and won and lost ;” the variance is material. Commonwealth v. 
West, 1 Dana, 165. 


. (Covenant.) A deed, with covenant of warranty, by an execu- 


tor, will not support a declaration drawn as upon his own 
covenant. Manifee v. Morrison’s Executor, 1 Dana, 209. 


. (Scire facias.) If a scire facias recites that the defendant 


was recognised to appear and answer a charge of felony, when 
the recognisance specifies no charge, the variance is fatal, and 
cannot be cured by reference to a record completed before the 
recognisance was taken. Simpson v. Com’Ith. 1 Dana, 523. 


VENDER AND VENDEE. 


( Nominal consideration.) If the vendee of land loses it, he may 


recover of his vender, the nominal amount of the considera- 
tion, although it was paid in property at an exorbitant price. 
Taylor v. Knoz’s Executors, 1 Dana, 396. 


VERDICT. 


1. 


( Question of evidence.) 'The plaintiff had entrusted a note to 
the defendant to collect, taking his receipt promising to collect 
or to return it. The defendant, without authority, entrusted it 
to another for the same purpose, taking a similar receipt, by 
whom the note was lost. After demand, the plaintiff brought 
trover for the note, and the question being upon the ratification 
by the plaintiff of the defendant’s acts, it was proved; that 
when the plaintiff was first informed of the circumstances by 
the defendant and the person who lost the note, they offered to 
furnish him with their depositions proving the loss, so as to 
enable him to look to the maker of the note; to which he 
replied that ‘ he calculated to take further advice,” and refused 
to accept the proposition. It also appeared that the plaintiff 
carried the last mentioned receipt to an attorney, and after 
asking advice, left the receipt with him; which receipt the 
defendant afterward demanded of the attorney claiming it as 
his own, and alleging that he had only lent it to the plaintiff to 
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enable him to obtain advice. Held, that a verdict in favor of 

the defendant, could not be said to be found entirely without 

evidence. Freeman v. Sweat, 2 Fairfield, 79. 

(Tampering with jury.) It furnishes no legal ground for 

disturbing a verdict, that one of the jury has been tampered 

with, unless the act complained of be done by one of the parties 

or his agent, or by his consent and arrangement. Bishop v. 
Williamson, 2 Fairfield, 495. 

3. (Misunderstanding of a juryman.) Nor, that one of the jury 

misunderstood the instructions of the judge. Jb. 

WARRANTY, (of chattels. ) 

1. (Of quality.) The warranty of any thing sold, as to quality 
(as that a clock is a good time-piece) is no warranty of ifs 
value.—If there was no fraud, or concealment, the sale and 
delivery of the commodity (however worthless) is sufficient 
to uphold an obligation for the price. Lightburn v. Cooper, 
1 Dana, 273. 

. (Remedy on.) Where a commodity was sold and warranted, 
and proves defective, when there was no fraud in the sale, nor 
right to return it reserved, a tender of it back, if refused, does 
not rescind the contract. The remedy is by suit on the war- 
ranty. Ib. 

See Sate. 

WARRANTY, (of titles.) 

1. (Liability of heir.) The warranty of the ancestor—lineal, 
collateral, or commencing by dissetzin—binds the heir (in 
Kentucky,) to the extent of the value of the lands to him de- 
scended: no further. Logan v. Moore, 1 Dana, 58. 

. (Same.) The action of the heir will be barred for so much 
of the land held under the warranty of his ancestor, as is equal 
in value to that which he took by descent—and no further. 
Tb. 

3. (Of parcener ) Parcener is not bound by the warranty of his 

ancestor, beyond the value of his own share. Jb. 59. 

4. (By commissioner.) A covenant of warranty, in a deed make 

by a commissioner, in pursuance of a decree, binds the (con- 

stituent) grantor, and his heirs, as effectually as his own proper 

deed. Jb. 60. 

(Grantee's damages.) If the grantee in possession loses part 

of the land, he may recover, on the warranty, damages com- 
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mensurate with the loss: but it is not cause for rescinding the 
whole contraet. Simpson &c., v. Hawkins §c. 1 Dana, 305, 
328. 

6. (When broken.) A covenant of warranty is not broken until 
there is an eviction. Ib. 306. 

WAYS. 

1. (What may be taken for public uses.) A lot of land granted 
to a corporation for the purpose of erecting an academy build- 
ing thereon, and which was actually used for the purpose for 
which it was granted, is liable to be appropriated to the uses 
of the public, by the location of highways over it. Belfast 
Academy v. Salmond, 2 Fairfield, 109. 

2. (Reasonable notice.) What is reasonable notice for the select- 
men of a town to give the owner of the land over which they 
purpose laying out a road, must depend on circumstances. 
Where the owners were trustees of an academy, and a majority 
of them lived in the town where the road was contemplated to 
be laid out, it was held that a notice of seven days was suffi- 
cient. Ib. 

3. (Way of necessity.) G. extended an execution on the land of 
K. taking the whole front of his farm, except a strip of five rods 
in width on one side, connecting the back land with the county 
road, but which could not be made passable for carriages, at 
an expense less than from $25 to $300. Held, that this did 
not create a way of necessity over any part of the land levied on. 
Allen v. Kincaid, 2 Fairfield, 155. 

4. (Individuals exacting toll.) Whether one can open a way 
across his land, and then exact a {oll for the use of a common 
passage through it, without authority from the legislature— 
dubitatur. Though he may, undoubtedly, open a way for his 
own accommodation, and refuse to permit others to use it with- 
out a just compensation. Wadsworth v. Smith, 2 Fairfield, 
278. 

5. (Small streams private property.) Such litttle streams as can- 
not in their natural state be used for the floating of boats, &c. 
and for the transportation of property, are to be regarded as 
private property and not as public highways :—and though by 
the application of artificial means, at the expense of the owner, 
they become boatable and susceptible of public use, yet they do 
not thereby become the property of the public. 0. 
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6. (Duties of travellers when meeting.) When two persons are 
travelling with carriages, &c. on the road, and about to meet 
and pass each other, each is bound to pass to the right of the 
centre of the travelled road—and in so doing to use ordinary 
care and caution—and if one of them, by omitting this care, 
be injured in his person or property, he is without legal 
remedy—and if he injure the other, he will be liable to him 
in damages. Palmer v. Barker, 2 Fairfield, 338. 

. (Same.) Though one may lawfully pass on the left side of the 
road or across it, for the purpose of turning up to a house, 
store, or other object, on that side of the road, yet in so doing, 
he must not obstruct those, who are lawfully passing along on 
the same side. Jb. 

WILL. 

1. (By husband and wife.) <A will, made and executed jointly 
by husband and wife, devising estate of which he was sole 
owner, was, on his death, sustained as a valid will of the hus- 
band alone. Rogers & al. appellants, &c., 2 Fairfield, 303. 

2. (Approval of by one witness.) One only, of three subscribing 
witnesses, being produced, to prove the execution of a will, he 
should be credible, and his testimony direct and positive: his 
** impressions,” and statements ‘ according to the best of his 
recollection,” are not sufficient. Carrico v. Neal &c. 1 Dana, 
163. 

3. ( Testator’s capacity.) Proof of testator’s capacity contradic- 
tory and unsatisfactory, and it appearing that, if the will was 
signed by him, it was done in haste, and without the know- 
ledge of any but the subscribing witnesses; bad character of 
the writer of the will, witnessed only by himself, his wife, and 
young son ;—that the same writer had written, and the same 
witnesses attested a former will, when the testator was, con- 
fessedly, not of disposing mind—are circumstances against the 
authenticity of the will. 0. 

4. (Same.) An inference, in favor of the validity of a will, 
drawn from the fact, that many of its provisions are like those 
of a former will, executed by the testator when undoubtedly 
of disposing mind, is more than rebutted by the fact, that the 
pretended last will, bears a still closer resemblance to a paper 
purporting to be a will, signed by the testator when he was 
clearly uot of disposing mind, Jb. 164, 
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5. (Advancement—presumption of.) A testatrix, in making a 
bequest to her son, used language showing her expectation, and 
reason for the bequest, to be, that an advancement made by 
her husband, to the son, would be brought into hotchpot : held 
that the could not claim the legacy and retain the advancement 
too. Stone’s Representatives v. Halley. 1 Dana, 199. 

WITNESS. 

1. (Payee and indorsee of promissory note.) The payee of a 
promissory note, having indorsed it without recourse, is a 
competent witness for the indorsee, in action against the maker, 
to prove a new promise within six years. Howe v. Thompson, 
2 Fairfield, 152. 

. (Interest.) In an action of trespass on the case, against one 
for an injury caused by the flowing of the waters of a certain 
pond, by a dam built by the defendant, at the head of a small 
stream forming the outlet of the pond, on which stream was a 
succession of mills, it was held, that the owners of the mills 
below, were competent witnesses for the defendant, though they 
participated in common with him, in the benefits resulting from 
the erection of the dam. China v. Southwick & al., 2 Fair- 
field, 341. 

3. (Assignor, competent.) A. assigned to B. all his interest in 
certain property, deposited in the hands of a third person, and 
for which, the latter was bound to accont to them jointly. In 
an action brought by B. on the promise of the debtor or pledgee 
to account to him alone, made subsequent to the assignment, 
A. was held to be a competent witness for B. Lang v. Fiske 
et al., 2 Fairfield, 385. 

4, (Interested.) Witness stating that he is interested for some of 
those constituting the party by which he is offered, is not com- 
petent. Norton et al. v. Sanders et als. 1 Dana, 18. 

. (Same.) If a witness says he is interested for some of the de- 
fendants, (in ejectment,) those who wish to avail themselves of 
his testimony, must shew that their defence is unconnected 
with that of their co-defendants, and the witness not interested 
with them. Jb. 

(Rejection of one competent.) A party is not bound to state 
what he is about to prove by a witness whom he offers. And 
if a competent witness is offered, it is error to reject him, and 
ground for reversal, although it does not appear whether his 
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testimony would have been material, or not. Foree v. Smith, 
1 Dana, 151. 

7. (Interest similar to that of the party.) A witness not inter- 
ested in the particular suit on trial, is not rendered incompetent 
by having an interest like that of the party by whom he is of- 
fered. Woodard et al. v. Spiller, 1 Dana, 181. 

8. (Competency of agent.) The fact, that an agent had exceed- 
ed his authority in selling and conveying land, and thereby in- 
curred a liability, does not render him incompetent, as a wit- 
ness, in a suit for the land, by persons who do not derive their 
title from his principal, as his liability would be the same what- 
ever the event of the suit. If the motive for enforcing the 
liability would be lessened by a verdict for the party calling 
him, it might affect his credibility. Ina suit (for the land) 
between his constituent, and those claiming under his deed, 
he would be incompetent. Swearingen v. Fields et al. 1 Dana, 
388. 

9. (Co-obligor.) A co-obligor, who is not sued, or as to whom 
the suit is abated, is a competent witness, unless it be shown 
that he is interested in the event of the pending trial. If he 
can use the record in a separate suit against himself, (to show 
paymant of the debt or the like) or if he will be responsible over 
for the whole or any part of the judgment, he is not competent 
—without a release from the party to whom he is, or will be, 
liable. Long v. Ray, 1 Dana, 430. 

10. (Cestui que trust.) A person in trust for whom a tract of land 
was conveyed, and who paid a small part of the purchase money, 
was afterwards present when the property was conveyed by the 
trustee to another, but made no objection ; it was held, in an 
action of ejectment by him to whom the trustee conveyed, 
against one who claimed under the same trust, that such trus- 
tee, upon being released by the plaintiff, was a competent wit- 
ness. Taylor v. Taylor, 2 Watts, 357. 


























NOTICES OF NEW BOOKS. 


Reports of Cases decided by the Hon. John Marshall, late Chief 
Justice of the United States, in the Circuit Court of the United 
States, for the district of Virginia and North Carolina, from 
1802 to 1833 inclusive. Edited by Joun W. BrockensrRoven, 
Counsellor at Law. 2 Vols. Philadelphia: James Kay, Jun. 
& Brother; Pittsburg: John J. Kay & Co., 1837. 


It would be entirely superfluous, to reiterate our often expressed 
opinion, or to echo the general voice, touching the surpassing ex- 
cellence of the judicial character of the late Chief Justice Mar- 
shall, It is enough to say, and, panegyric is exhausted, when we 
say, that, for more than thirty years, the highest judicial station 
of the highest court in this Union, and if we consider the political 
character of some of its functions, the highest tribunal in the 
world, was adorned by the talents, learning and integrity of John 
Marshall. 

We are not unaware, that some of the constitutional doctrines 
held by the late chief justice, and promulgated by him in his deci- 
sions, have been and now are looked upon with doubt and distrust, 
in certain quarters, and nowhere, perhaps, in a higher degree, 
than in his own native State. We are not unaware, that ere 
long, many of these doctrines, (if we may judge from the decisions 
of the last session, which we have perused in the sheets of Mr. 
Peters’s forthcoming volume), may be consigned to the same obli- 
vion, which now covers the Alien and Sedition laws, and the 
prosecutions instituted under them in the federal courts; and we 
cannot shut our eyes to the probability, from present indications, 
that this crisis in the judicial history of our country is rapidly 
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approaching ; but when this revolution shall have taken place, 
and when the political element, if we may use that expression, 
shall have been withdrawn from the mass of the federal jurispru- 
dence, created by, and under the auspices of, the chief justice, 
there will enough remain, to justify, in all coming time, the admi- 
ration and veneration of his cotemporaries, for the judicial char- 
acter of this eminent judge. 

The volumes before us contain the cases decided by Chief Jus- 
tice Marshall, in the circuit court for the district of Virginia and 
North Carolina, from 1802 to 1832 inclusive ; together with two 
cases, decided in the same court, in November, 1835, and May, 
1836, by Judge Barbour. We presume, from the publication of 
these last cases, that Mr. Brockenbrough means to continue his 
labors, in the character of a reporter. 

The nature of the labor, which the publication of these volumes 
imposed upon the editor, and the character of the cases, which he 
has reported, cannot be better described, than in the language of 
his preface. 

“In presenting the following volumes to the members of the 
bench and bar of the United States, the editor deems it but an 
act of simple justice to himself, to state that the task of editing 
them, in a suitable manner, was beset with many and unusual 
difficulties: so formidable, indeed, were these difficulties deemed 
by some, whose opinions had every claim to a respectful con- 
sideration, that it was confidently predicted that the attempt 
would finally be abandoned in despair. Where the reporter has 
the advantage of hearing the arguments of counsel in a cause, 
it is, comparatively, an easy task to present a report of it exact, 
full, and, in all respects, satisfactory. The record, containing 
all the evidence and pleadings in the cause, and from which he 
is to prepare his statement, is before him: the authorities which 
bear upon the points, arising in it, are all collected by the re- 
searches of counsel : and while the arguments at the bar, and the 
views of the court, are yet fresh in his recollection, he retires to 
his closet, and with these ample materials before him, he is 
enabled, with little labor, to prepare a report, which, with 
entire confidence, he sends forth to the world, to encounter, and 
to challange, the enlightened and searching criticism of the pro- 
fession. ‘To the editor, in the present instance, however, all 
these important aids were denied. By far the greater portion of 
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the opinions, published in these volumes, came to his hands 
many years after they were delivered from the bench. No notes 
of the arguments were preserved by the late Chief Justice, in a 
single instance; and where the necessity of presenting a full 
statement of the material facts in a cause, was not dispensed 
with, by its being incorporated in the opinion itself, no alternative 
remained, but to publish the bare opinion of the court, unac- 
companied by the facts, essential to its elucidation, or, by patient 
and laborious investigation of the papers in the cause, which 
were, for the most part, extremely voluminous, to extract from 
them, a narrative of the facts, which constituted the basis of the 
opinion. ‘To have taken the course first indicated, would have 
been an act of inexcusable injustice to the character of the 
eminent individual who had pronounced the opinions, to the 
profession, and to the editor himself. In such a state of things, 
it was impossible not to yield to the considerations which so 
sternly demanded, at the hands of the editor, the dedication of 
his time and labor, to the important work which he had under- 
taken: and the course which these considerations required, was 
adopted, without hesitation, and has been persevered in, without 
faltering, for years. 

“The editor trusts, that these remarks will not be imputed to 
an unmanly wish, to exaggerate the labors and the obstacles he 
has encountered, or with any view to disarm the criticism of the 
learned profession, to whom they are addressed. The task, 
such as it was, was voluntarily assumed: and full well he knows, 
that it would be worse than idle to invoke the indulgence of 
those, by whose judgment the work now offered must stand or 
fall, to such of its imperfections as can, in fairness, be ascribed 
to the remissness, or incompetency of the reporter. But he also 
feels the strongest assurance, that in pronouncing a candid judg- 
ment on the result of his labors, they will not hesitate to attach 
their due weight, (and he asks nothing more), to the untoward 
circumstances which he has detailed. 

** The causes in which the opinions now published were deli- 
vered, were, generally speaking, of unusual complexity and diffi- 
culty. ‘This remark is especially applicable to the equity decis- 
ions, which constitute a very large proportion of the entire work. 
It was, indeed, the practice of the late Chief Justice, to commit 
his opinions to writing, only in cases of real difficulty : and the 
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fact, that all the opinions contained in these volumes, were 
written by Chief Justice Marshall, with his own hand, and were 
carefully preserved by him, furnishes an ample guaranty of 
their intrinsic value and importance. They are, indeed, altogeth- 
er worthy of the exalted fame of the venerable judge, who, 
for so many years, adorned the highest judicial station in our 
country. 

‘“‘ The earnest desire felt by the editor to render these volumes 
as extensively useful and convenient to the profession, as possi- 
ble, suggested to him the propriety of embodying, in the form of 
notes, copious references to parallel cases decided in the highest 
courts, both in the United States and in England: and, espe- 
cially, to such as were of a more recent date, than the opinions 
to which they should be annexed, respectively. This part of a 
plan, not originally contemplated, has also been carried into 
execution ; and the editor flatters himself that these notes will be 
found to constitute a valuable addition to the work, particularly 
to gentlemen of the profession residing in the country, and who 
are precluded, by their situation, from having access to extensive 
and well-selected libraries. 

‘Two of the following cases are republished from the sixth 
volume of Mr. Call’s Reports. Their republication in these 
volumes was demanded, not only by their intrinsic value, but 
by the importance of preserving, as far as it was possible, an 
unbroken series of the decisions of Chief Justice Marshall, in the 
circuit court of the United States, during the whole period of 
his judicial life. Two important cases, decided in the same 
court since the death of Chief Justice Marshall, are also added.” 

The first volume of these reports, (p. 203) contains a report of 
the case of Livingston v. Jefferson. The circumstances, which 
gave rise to the controversy between these distinguished men, 
made much noise at the time, and are thus detailed in Tucker’s 
Life of Jefferson.' 

‘Mr. Livingston, having removed from New York to New 
Orleans, purchased of John Gravier some of the alluvial ground 
on the banks of the Mississippi, which is known there by the 
name of the Batture, and which was at the same time claimed by 
the city of New Orleans. On the representations of the citizens, 
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1837.] Brockenbrough’s Reports. 469 


Mr. Jefferson, while president, ordered Mr. Livingston to be dis- 
possessed of this property, and the possession to be restored to 
the city, until the merits of the conflicting claims could be judi- 
cially investigated. While this investigation was going on, papers 
were written, both by Mr. Jefferson and Mr. Livingston, in their 
vindication. ‘The property was finally adjudged to Mr. Livingston, 
and after Mr. Jefferson’s presidential term expired, a suit was 
brought against him in Virginia by Mr. Livingston for damages. 
Had it not failed for want of jurisdiction, it would have presented 
the novel and delicate question, whether the chief magistrate of a 
nation was liable to answer in a civil suit, for an official act.” 

The action was an action of trespass quare clausum fregit, in 
which the defendant was charged with committing a trespass 
upon the lands of the plaintiff, in the city of New Orleans, in the 
district of New Orleans, to wit, at Richmond, in the county of 
Henrico, and district of Virginia ; and was decided for the de- 
fendant, on the ground, that the action was a local one, and that 
the circuit court for the district of Virginia had no jurisdiction of 
a trespass, committed on lands lying within the United States, but 
beyond the limits of the district, although the trespasser was a 
resident of Virginia. 

Some years subsequent to the termination of this suit, a cor- 
respondence took place between the parties, from which it ap- 
pears, that an entire reconciliation had been effected between 
them. 

Mr. Brockenbrough has prefixed to his first volume, a memoir 
of Chief Justice Marshall, by Judge Hopkinson, read on the third 
day of March, 1837, to the American Philosophical Society, of 
which the judge was a member. Our present limits will not 
admit of an extended notice of this beautiful tribute to the 
memory of its distinguished subject. The editor thus speaks of 
it in a note. 

“ The following brief sketch of the life, character, and services 
of the late Chief Justice Marshall, from the pen of a ripe and 
accomplished scholar, is now offered as an appropriate introduction 
to these volumes, 

“Tt was, perhaps, inseparable from the preparation of such a 
memoir, that it should be tinged, in some degree, with the political 
opinions of the author, and it was also fit that the task of executing 
it should have devolved on one, who was not only eminently quali- 
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fied for it in other respects, but whose political opinions fully 
accorded with those entertained, with remarkable consistency, 
and enforced with singular power, by the late Chief Justice of the 
United States. To that portion of the following paper which dis- 
cusses the grave and, as some suppose, the very debatable question 
of the nature and scope of the powers conferred on the Supreme 
Court by the Constitution of the United States, the editor does not 
deem it proper, in this place, to express either approbation or dis- 
sent ; but has chosen to present it, unmutilated and unaltered, as 
it came from the hands of Judge Hopkinson.” 

We are happy to bear our testimony to the fidelity, with which 
Mr. Brockenbrough has performed the difficult task, of preparing 
the hitherto unpublished opinions of the late chief justice, for pub- 
lication, and we congratulate the profession, on the possession of 
those opinions, in a shape and style, worthy of them and their 
author. 

We have only to add, that the typography and paper of these 
reports are in a corresponding style of excellence. 


Commentaries on American Law. By Tueopuitus Parsons, late 
Chief Justice of the Supreme Judicial Court for the Common- 
wealth of Massachusetts. New York: 1836. 


We were never more astonished, than when we first saw the 
title of the work, now before us, purporting to be Commentaries 
on American Law, by the late Chief Justice Parsons. Our aston- 
ishment was heightened, too, by the fact, that all the legal manu- 
scripts, which the chief justice was known to have left, at his 
decease, had, for some time, been in our possession, through the 
courtesy of his son of the same name. We lost no time, there- 
fore, in procuring the book; and, at the first glance, perceived 
that Mr. Justice Story and Mr. Chancellor Kent were in no dan- 
ger, from any posthumous rivalship of the “ giant of the law.” 

The book is, in truth, a mere humbug ; we cannot say, a book- 
seller’s humbug ; for there is no name of a bookseller or editor, 
either in the title or attached to the advertisement. The only 
trace of any human agency in the publication, appears in the no- 
tice on the inside of the title-page, that the work is “ entered &c. 
by Elisha Hammond, in the office of the clerk of the Southern 
District of New York.” The advertisement commences with 
the following perspicuous sentence : 
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“ Chief Justice Parsons so [?] enlarged and commented upon 
cases not merely for the determination of the particular case before 
the court, but in order to determine other cases which might arise ; 
to settle principles and define the land-marks of property, of per- 
sonal liberty and personal security.” 

The residue is extracted literally from the late Chief Justice 
Parker’s sketch of his distinguished predecessor. 

The book itself is made up of the opinions delivered by Chief 
Justice Parsons, taken from the volumes of the Massachusetts 
Reports (2d to the 8th, both inclusive), in which they were origin- 
ally published. The facts of the cases are not given, except so 
far as they appear in the opinions. Some few of the cases, decided 
by the chief justice, are omitted ; as are also the opinions, delivered 
by his associates on the bench, in those cases which are pub- 
lished. 

On the whole, we can come to no other conclusion, than 
that this publication is got up, either to supersede the first eight 
volumes of the Massachusetts Reports, or for the purpose of im- 
posing upon the profession, under the sanction of a sounding title 
and a great name. 

If the latter conjecture be the true one, and we incline to think 
it is, we should be disposed to comment upon the publisher, who- 
ever he may be, with the severity which his conduct deserves, 
were it not for the single consideration, that he, who could be 
guilty of such a desecration of the venerated name of the late 
chief justice Parsons, for the mere purposes of gain, must already 
be sufficiently and most justly punished, in finding his attempt at 
imposition utterly futile, and his publication already a dead loss. 
Notwithstanding the meanness of the paper and printing of this 
book, we cannot conceive it possible, that the sale of it should 
ever remunerate the expense of its publication. 


A Digest of Pickering’s Reports, Volumes 8—14 inclusive. By 
Francis Hituiarp, Counsellor at Law. Boston: Otis, Broad- 
ers, and Company, 1837. 

The decisions of the Supreme Judicial Court of Massachusetts 
are now contained in thirty-one volumes of reports ; all of which 
have been collected and published by officers appointed for the 
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purpose, viz: the first volume, by Ephraim Williams, the succeed- 
ing sixteen by Dudley Atkins Tyng, and the remaining fourteen 
by the present reporter, Mr. Pickering. Williams’s and ‘Tyng’s 
Reports are known by the name of the Massachusetts Reports. 
Mr. Pickering’s bear the name of the reporter. This series of 
reports commences with the Term of the Supreme Judicial 
Court, held in the county of Berkshire, September, 1804. In 
the year 1818, Lewis Bigelow, Esq. published a Digest of the 
first twelve volumes ; and, in 1825, a new digest, comprising all 
the cases, contained in the first, together with those, which had 
been subsequently reported, in the last five volumes of the Mas- 
sachusetts and the first of Pickering’s reports. It seems to have 
been the original design of Mr. Bigelow, “ to publish a separate 
digest of the reports not embraced in his first work, as a supple- 
ment” ; but from this design, he was constrained to depart, as he 
says, “by considerations which could not be disregarded.” 
These considerations, he informs us, were: that, “‘ in the course 
of the prosecution of his labors, he discovered many things, which 
needed revision and correction; and there was frequently much 
room for improvement, where no important imperfections requir- 
ed amendment. It was found impracticable, consistently with 
this part of the plan, to do justice to the undertaking in any other 
form, than that of an entire edition of the whole work, compre- 
hending all the reports now published, being eighteen volumes.” 
But these considerations, though entirely satisfactory to Mr. 
Bigelow, were not equally so to those gentlemen, who were 
already in possession of his first digest. They had become 
familiar with that work, and were neither willing to incur the 
labor of making themselves acquainted with the new (however 
improved) digest, or the expense of re-purchasing a digest of the 
first twelve, for the sake of having one of the last siz, volumes of 
the reports. In the same year, therefore, (1825,) that Mr. Bige- 
low’s second digest appeared, Mr. Metcalf published his digest 
of “ the five last volumes of Tyng’s and the first of Pickering’s 
Reports,” —which, with Mr. Bigelow’s first work, made a com- 
plete digest of the reports then published. In the year 1830, 
Mr. Bigelow, having abandoned his plan of recasting his old 
digests, when he thought proper to make a new one; or being 
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better satisfied with his second work, than he appears to have 
been with the first ; or, possibly, having discovered that it would 
be difficult to induce the profession to buy the old digests over 
again, in a new and improved form,—published a supplement to 
his second work, being a digest of Pickering’s reports, from the 
second to the seventh volume inclusive. In the following year, 
Mr. Phillips published a digest, compiled by himself and others, 
of the same reports, digested by Mr. Bigelow in his supplement, 
including also the eighth volume of Pickering. The work, now 
before us, by Mr. Hilliard, brings down the series of digests to 
the present time. In order to complete the collections of those, 
who have Bigelow’s supplement only, without possessing the 
work of Mr. Phillips, Mr. Hilliard commences his digest with 
the eighth volume of Pickering. The digests, hitherto published, 
of the Massachusetts reports, are so well known, that it would be 
superfluous, to say any thing of their relative merits. The 
work of Mr. Hilliard seems to us, from the cursory examination, 
which we have been able to give it, to possess all the essential 
qualities of a good digest. It bears evident marks of the person- 
al labor of the compiler. He has studied the cases for himself; 
and the results are his own, and not the re-arranged marginal 
notes and abstracts of the reporter. The acknowledged ex- 
cellences of the digests, (of two at least), of Mr. Hilliard’s pre- 
decessors, furnished him a fine model for imitation, and the profes- 
sion a severe standard, by which totry his work. The attempt 
to follow in the footsteps of those gentlemen was hazardous; and 
it has not been unsuccessful. ‘The typographical execution of 
this digest is creditable to the publishers. 

We avail ourselves of this occasion, to say a few words of 
Ephraim Williams, Esq., the first reporter of the decisions of the 
Supreme Judicial Court of Massachusetts, who resigned his 
office of reporter, and withdrew from the bar, more than thirty 
years ago, and died at Deerfield, on the 27th of December, 
1835, at the advanced age of 75. The first volume of the 
Massachusetts Reports is the only one published by Mr. Wil- 
liams. On the appearance of this volume, it attracted great 
attention throughout New England, and was reviewed in the 
Monthly Anthology and Boston Review, for March 1806, in a 
style of severe and searching criticism, such, we venture to say, 
as was never before or since inflicted upon a volume of reports. 
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This review isunderstood to have been written by the Hon. 
Jeremiah Smith, of Exeter, N. H. It is equally severe upon the 
court and the reporter. ‘The writer’s views of “ the best method 
of reporting,’’ and “ of the qualifications of a reporter,” are quite 
as well worthy of attention now, as they were thirty years ago ; 
and, if they had been as deeply pondered, and as anxiously kept 
in mind, as they deserve to be, by the reporters of more modern 
times, it is possible that the lawyer’s book-shelves might not now 
be loaded with that immense mass of reports, from every quarter 
of the Union, which renders digests so indispensable to the practi- 
tioner. We commend the following extracts to the notice of 
reporters in general. 

“With regard to what is the best method of reporting, we 
are sensible, that a difference of opinion prevails among those, 
most conversant with the subject. Some have been careful to 
state the facts at great length, to insert a full copy of the plead- 
ings, the arguments of the counsel, as diffusely as they were 
delivered at the bar, the cases and authorities cited and relied on, 
and the opinions of the judges, at full length; while others have 
given a very abridged state of the case, together with the mere 
point decided ; omitting not only the arguments of the bar, but 
the most of the reasoning of the court. It is obvious to remark, 
that each of these methods has its advantages and disadvantages. 
They are extremes; and in this, as in every thing else, ‘in 
medio tutissimus ibis.’ Prolixity fatigues, while extreme brevity 
leads to obscurity. But there is a conciseness, which is no 
enemy to perspicuity, and a prolixity, which confounds, instead 
of enlightening. Perhaps it is not in the power of a reporter, to 
say just enough for some readers, without saying too much for 
others. But we are decidedly of opinion, that modern reports 
are, in general, too prolix. Expunge from them every thing not 
material in the statement of facts; every thing from the argu- 
ments, which does not bear on the question; and every thing 
given for the reasons of the decision, which is wholly foreign and 
irrelevant, and many a large folio would dwindle into a duo- 
decimo. The eight or ten volumes of Vesey, jun., would be re- 
duced to two or three; Dallas would be reduced one half; 
Wallace to a few pages; Cranch would make No. 1., of Vol. I, 
and Root would entirely disappear. But our readers must not 
conclude, from what we have said, that reports may not, in our 
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judgment, be too concise. We are not believers in the ‘ short 
cuts to knowledge.’ In reports, it is indispensable, that all the 
material facts be correctly stated, the pleadings, (when the case 
turns upon them), the judgment of the court, and the outlines of 
the grounds or reasons of the decision. Nothing trifling or im- 
pertinent should be inserted, and nothing material omitted.” 

“Of the qualifications of a reporter, there can be but one 
opinion. He must possess industry to collect suitable materials, 
judgment to select and arrange them, and great accuracy in 
every thing. In a word, that is the best book of reports, which 
contains the greatest number of cases, upon important points, in 
which the reasons and grounds of the decisions are so clearly set 
down, that they cannot easily be mistaken; and he is the best 
reporter, whose works approach the nearest to this standard.” 

We have heard it asserted, but with what truth we know not, 
that Mr. Williams’s resignation of his office of reporter, was the 
result of the mortification and chagrin, produced in his mind, 
by the publication of this review. We have also understood, 
that his resignation and retirement from the bar were occasion- 
ed by an insult, real or supposed, received from the late judge 
Dana, who then presided in the Supreme Judicial Court. Mr. Wil- 
liams is said by his cotemporaries at the bar, to have possessed 
uncommon talents, an ardent temperament, and strong feelings. 
The following obituary notice of him appeared, shortly after his 
death, in the Franklin Mercury. 

“ Died in Deerfield, on Sunday morning last, the Hon. Ephraim 
Williams, aged 75. Mr. Williams has for many years lived in 
retirement. In the early part of his life, he was a partner of 
Judge Sedgwick, in the practice of the law, in Berkshire, and, 
after Judge Sedgwick, was the leading counsellor of that region. 
He possessed uncommon native powers and great legal learning, 
and was noted for the scrupulous uprightness and punctilious 
sense of honor, which marked his course of practice. After 
retiring from the bar (?), he received the first appointment, under 
the law establishing a reporter of the decisions of the Supreme 
Court in this state, and the first volume of our reports was pre- 
pared by him and bears his name. Since resigning this situa- 
tion (thirty years ago) he has occasionally, and with reluctance, 
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been drawn out to serve his fellow-citizens, in the council or at 
the senate board; but, with these exceptions, he has lived in 
retirement, presenting to the younger generation a picturesque 
specimen of the costume, the manners, and the opinions, of the 
gentlemen of the old school. From the space, which he for- 
merly filled in the public eye, and from the strong and original 
traits, which his character exhibited, it may be inferred, that a 
more extended biographical sketch, from one of his friends, 
would be acceptable to the public, and we hope that it will ac- 
cordingly be produced.” 


Eleventh Annual Report of the Board of Managers of the Prison 
Discipline Society, Boston, May, 1836. Boston: Perkins and 
Marvin. 1836. 


The useful and philanthropic labors of the Prison Discipline 
Society appear to have been continued, with unabated zeal and 
perseverance, during the year preceding the publication of this 
report. Wherever personal liberty is restrained by law, and for 
whatever purpose, whether for the punishment or reformation of 
offenders, the cure or restraint of the insane ; there, this society 
directs its attention, and investigates the causes, examines and 
improves the means, and makes known the result, of the imprison- 
ment. Its field of operation is thus very extensive,—embracing 
a great variety of subjects,—interesting alike to the lawgiver and 
the lawyer,—the statesman and the judge,—the physician and the 
minister,—and to all as philanthropists and christians. 

This report is contained in a very closely printed pamphlet 
of eighty-four pages, 8vo, and embodies information from all 
the principal prisons and asylums in the United States, in rela- 
tion to the statistics of crime and of insanity,—the causes of 
crime,—the means of reformation and their results,—imprisonment 
for debt,—and the condition of the different places of confinement 
already existing or in progress,—as well as notices and information 
of contemplated erections. ‘‘ Imprisonment for debt,” the report 
states (p. 58) “‘ appears to be totally abolished in Kentucky and 
Tennessee ; never likely to be introduced in Michigan ; greatly 
mitigated in Maine, New Hampshire, Massachusetts and New 
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York ; but it remains terrific in Rhode Island, Connecticut, New 
Jersey, Pennsylvania and Maryland.”' The report concludes 
with the following brief summary of the operations of the society, 
during the year preceding. ‘‘ The number of lunatics in the 
United States, so far as examination has been made, exceeds, 
rather than falls short of, one to every thousand. From one fourth 
to one half of these are paupers, and must either be provided for by 
the government, in asylums, or in almshouses and prisons, or not 
at all. If in almshouses or in prisons, or not at all, they become 
incurable, in almost all instances. If provided for, in season, in 
asylums, they are cured in the proportion of eight tenths at least. 
In regard to penitentiaries, they are, to a great extent, places of 
health, of self-support, and of moral reform. The change is 
great, since this society was formed, when they were, with scarcely 
an exception, schools of vice, and supported by a heavy annual 
tax upon the community. The causes of crime have been ex- 
posed. ‘The means of reformation have been applied. Cases of 
reformation, and the importance of effort in behalf of discharged 
convicts, have been proved. Houses of refuge have been seen to 
be performing their great and good object of preventing crime, 
by the reformation of juvenile delinquents. And imprisonment 
for debt is wearing away.” 

The Appendix to this report contains lithographs of the ground 
plans of nineteen different prisons, penitentiaries, and asylums. 


An Address delivered before the Members of the Norfolk Bar, at 
their request, Feb, 25, 1837. By James Ricuarpson, their 
President. Boston: Torrey and Blair, 1837. 


We have read this address, from the pen of the venerable presi- 
dent of the Norfolk Bar, with much pleasure. It is well written ; 
full of deep and fervid thought, expressed in appropriate language ; 
and creditable alike to the taste and Jearning of the author. 

After a few general remarks, on the origin, character and des- 
tiny of some of the ancient systems of law, Mr. Richardson 
devotes the residue of his address, to “‘ considering some of the 





' We believe, that imprisonment for debt has been very recently abolish- 
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duties and responsibilities of the legal profession ; the evils to 
which we are exposed ; our consolations and rewards.” 

We proceed to make a few extracts, which will serve to give 
an idea of the literary character of this address, and, at the same 
time, afford somewhat for reflection and instruction. 

The standard of professional character, described in the follow- 
ing passages, is worthy of all attention. 

“* Among nations where the mandate of the despot is the only 
rule of action, and every thing is disposed of according to his 
will, the investigation of questions of right and justice is super- 
fluous, because unavailing; but where life, liberty and property 
are protected by standing laws, the construction and application 
of those laws, and the investigation of the numerous causes and 
questions arising under them, are closely connected with the secu- 
rity, tranquillity and prosperity of the body politic ; and under all 
such governments, the legal profession has had extensive influ- 
ence ;—the honest and able advocate has been respected, honored 
and rewarded, his opinions confided in, and his influence extend- 
ed; and thus his duties have become more important, and more 
solemnly obligatory. He becomes responsible, not only for his 
legal opinions and professional conduct, but for the correctness of 
his moral and political course, and in some degree for the peace 
and tranquillity of his neighborhood, and for the sentiments, prin- 
ciples and conduct of those of the circle in which he moves. 
From the nature of his pursuits, he has an opportunity, and 
indeed it is a part of his duty, to study the tempers, feelings, pas- 
sions and prejudices of men in all ranks of society, and in all the 
various walks of life, and under all the influences of hope, fear, 
anger and interest ; he may become instrumental in calling forth 
the noble and generous sentiments of our nature, as well as the 
sense of justice, love of truth, and desire to promote peace and 
tranquillity in society ; or instead of allaying and soothing, of 
exciting the angry passions of litigants, of making himself the 
instrument of those passions, of operating upon their hopes and 
fears, upon their cupidity or spirit of revenge, and thus, instead 
of being the pure, elevated, moral, intellectual and social man, 
the dispenser of justice, the promoter of peace, the advocate of 
truth and protector of innocence, he may become the agitator of 
the passions of the vile, an instrument in the hands of the dis- 
honest, and ‘ a sower of discord among brethren.’ 
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‘In this view, of what immense importance it is, both to the 
professional individual and to society, that a foundation should be 
laid, early and deep, of all the virtues that dignify and adorn our 
nature, and restraint be put on all the passions and propensities 
that deform and degrade it. Let not then the young aspirant 
content himself with merely acquiring a knowledge of the forms 
of business in the courts, and a readiness and tact in the manage- 
ment of causes; but let him look, above and beyond this, to the 
deep foundation of the principles of the law, as bottomed on jus- 
tice ;—let him imbibe a reverence for truth, from which no influ- 
ences can make him swerve ; let him consider himself not merely 
the pupil of, but the fellow-laborer in the cause of justice with, 
the great givers and expounders of the law, protectors of inno- 
cence and defenders of right, who have appeared in all ages and 
nations to adorn society and bless mankind. Animated with 
these views, and looking for encouragement, not to the applauses 
of the multitude, but to the confidence of the wise, the veneration 
of the good, and the approval of his own heart, he may pursue 
his course unfaltering. With this standard of action, this en- 
couragement, and these hopes, he will acquaint himself with all 
the various arts, sciences and pursuits, which occupy civilized 
and social man,—trace the principles of the law to their sources,— 
pursue its history through all the changes in the state of society, 
ancient and modern ; converse with the illustrious orators, states- 
men and poets of all nations and ages ; incorporate into his mind, 
heart and soul, their beauties, their graces, and their ethereal 
spirit ; adopt all the elegant proprieties of language, that give 
impulse and direction to the mind,—for language is the voice, 
and the wing and the rudder of thought,—and thus become, what 
every lawyer ought to be, the recipient and actual possessor of 
every excellence and grace, which perfect the orator, adorn the 
man and citizen, and render society secure, tranquil and happy.” 
Pp. 12—15. 

Coleridge is reported to have said, of the effect produced upon 
the intellectual character, by legal studies and practice, that 
“they sharpen, indeed, but, like a grinding-stone, narrow while 
they sharpen.” Mr. Richardson thinks otherwise, at least in 
reference to those persons, who study the law as a science, and 
do not practise it simply as a trade. 


“ There are, however, other and superior classes of men, who 
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hold, or pretend to hold, the legal profession in too low an esti- 
mation. ‘These are theorists without practical knowledge, and 
practical men without theory ;—those possessing general without 
particular knowledge, and these possessing particular without 
general knowledge. ‘These contend that the study and practice 
of the law contract the mind, narrow the range of thought, in- 
duce a habit of attention to little things, incapacitate the intellect 
for large and liberal views, and for such an expansion as to take 
in all that appertains to great and important questions. This may 
be the case with those who practise the law as a trade, not study 
it as a science ; who press into the practice without preparation— 
who have never explored the recesses of ancient mind, nor traced 
legal principles to their sources, to whom the past has afforded 
but little instruction, and the future can afford but little hope ; 
but can the mind that has been conversant with the whole history 
of the law, including the history of men and nations,—enriched 
by the contemplation of all the beauties of thought and diction, 
that imagination and taste have originated and displayed in all 
ages, and disciplined by the conflicts of the forum, and the colli- 
sion of mind with mind, where all its powers of imagination, 
memory and sagacity, have been employed to collect,—of dis- 
crimination to marshal, arrange and apply, every fact, reason and 
argument, that may avail to sustain his position—be contracted 
by attention to nice distinctions, and by weighing the reasons on 
both sides of the question? On the contrary, it is this very prac- 
tice, which tends to enlarge the mind, as well as to render it more 
acute and discriminating, and more capable of arriving at correct 
results.” Pp. 17—19. 

The concluding remarks of this address, though they hold out 
but little encouragement, to resort to the practice of the law, for 
the gratification of what the writer elsewhere calls the rabies 
habendi, yet display a not unattractive tableau of the rewards of 
professional industry and integrity. 

“The lawyer, like the poet, is not destined to opulence ; the 
streams of Pactolus lave not his dwelling,—and should Jupiter 
again descend in a shower of gold, he would again fall into the 
lap of some fortunate Danae, rather than into the coffers of any 
modern Demosthenes. Like the bee, he gathers honey, but not 
for himself: 

Sic vos non vobis mellificatis apes 
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is his motto. Yet aside from the rewards and honors of exalted 
station, which but few can hope to attain, and which are due only 
to great, and pure, and gifted minds, disciplined by unremitting 
study and reflection; but which are frequently usurped, and 
soiled, and degraded by the artful intriguer, and selfish, hungry, 
hollow-hearted politician ; he hath rewards and consolations pro- 
portioned to, and co-extensive with, his successful exertions to 
limit his desires, purify his affections, discipline his mind, enlarge 
his views, exalt his faculties, and employ them in the cause of 
truth, justice and humanity. Though the world’s honors are not 
his portion, though he have sustained none of the high and guiding 
offices of the State,—though he have never ministered at the altar 
of justice, nor, like Moses, attended at the giving of the law,— 
though his exertions have been confined to professional duties, 
though compelled by the “‘ res angusta domv” to labor in the most 
burdensome parts of the profession,—so that he might well ex- 
claim, 
‘ Hence is it that my life receives a brand, 
And hence almost my nature is subdued 
To what it works in, like a dyer’s hand ;’ 
yet if he have holden fast his integrity—if he have sustained his 
spirit, if he have exalted his feelings, and kept his soul pure and 
free from the canker of avarice, the poison of unhallowed ambi- 
tion, the leprosy of a love of popular applause, and the lubricity 
of political intrigue,—if he have recognised and practised the 
obligation of every moral and social duty,—if he have gathered 
and deposited in his mind the rich gems of the gifted minds of 
all nations and ages, interwoven them with and made them his 
own treasures, increased their richness and radiance by arranging 
and polishing them, and formed a taste for every thing beautiful 
and grand in sentiment and in action, in nature and in art; when 
the frosts of life’s winter gather around him, when. the excitements 
of the forum and the collision of mind with mind cease to ani- 
mate, he will have rewards and consolations, that will render his 
days of retirement cheerful and serene. Retrospection will 
present him with cases of fraudulent arts detected, and innocence 
rescued from the snare ;—looking around him, he may recognise 
some made more prosperous by his advice, or more happy by his 
exertions, and perhaps some made better by his example. In 
society, and mingling with the friends of his earlier and brighter 
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years, he may dispense of his intellectual treasures, or by inter- 
change increase them—in solitude, regale himself with the beau- 
ties of nature and art, for which he has formed a relish—exercise 
his intellect in the contemplation of things as yet unseen, or listen 
to the whisperings of faith and hope ;—nor need he 
‘Murmur though his fate shut out 
The gorgeous world’s tumultuous din ; 


He recks not of the world without, 
Who feels he bears his world within.’ 


pp. 22—24. 


Annual Report of James T. Austin, Esq., Ailorney-General of 
Massachusetis; made to the Legislature of that State, at the 
January Session thereof, 1837. 


By an act, relating to the appointment and duty of prosecuting 
officers, passed in 1832, the State of Massachusetts is divided 
into four districts, viz: the western, comprising the four western 
counties, the middle, comprising the counties of Norfolk and 
Worcester, the northern, comprising the counties of Essex and 
Middlesex, and the southern, comprising all the other counties, 
except Suffolk, which constitutes a district by itself. To each of 
these districts, a prosecuting attorney, in behalf of the Common- 
wealth, is assigned; and, at the head of the whole, stands the 
attorney-general. The district attorneys are required, in the 
month of November, annually, to make reports to the attorney- 
general, setting forth particularly the amount and kind of official 
business done by them, respectively, in the year preceding, the 
number of persons prosecuted, the crimes and misdemeanors, for 
which such prosecutions were had, the results thereof, and the 
punishments awarded against any person convicted thereon. The 
attorney-general is also required, to make and submit to the legis- 
lature, at the commencement of the annual session thereof (in 
January), a report, similar to that required of the district attor- 
neys, of all the official business done by him, during the preceding 
year, and to include therein an abstract of all the reports of the 
several district attorneys, with such observations and statements, 
as, in his opinion, the criminal jurisprudence, and the proper and 
economical administration of the criminal law, shall warrant and 
require. 
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This excellent system, for the plan of which, the State of Mas- 
sachusetts is indebted (we believe) to the present attorney-general, 
has been in operation, to the great advantage of the administra- 
tion of the criminal law, for the last five years. ‘The report, at 
the head of this notice, is the fifth. It presents a condensed view 
of the number of criminal prosecutions and convictions, (with the 
exception of cases, in which exclusive jurisdiction belongs to 
justices of the peace and police courts,) which have taken place, 
during the year, ending in November, 1836; together with a 
somewhat detailed account of the important and multifarious 
duties performed by the attorney-general, as the attorney of the 
State, in civil matters, and the adviser and assistant of the execu- 
tive and the two branches of the legislature. 

These valuable reports, on the criminal justice of Massachu- 
setts, are most admirably calculated, by means of the exact and 
copious information, which they annually furnish, to promote 
improvement in the criminal law and its administration, and to 
aid the philanthropic exertions, which so honorably distinguish 
the present age, for the social advancement of the race. 

The example of Massachusetts cannot be too strongly urged 
upon the attention of her sister States; and, if followed by them, 
and by the federal government, we should shortly be in possession 
of a mass of information, on the subject of crime and punishment, 
more authentic and complete, than any government has ever yet 
been able to obtain. 








INTELLIGENCE AND MISCELLANY. 





Legal Intelligence from England.—We extract the following 
items from the Law Magazine, for November and February last. 

“Tt is said, that Lord Brougham threatens aspeedy reappearance 
upon the stage of public life, to the delight of his friends and the 
confusion of his enemies. We earnestly hope he will—we should 
be loth to hear that so brilliant a sun had set, and at present, 
with nothing but such small deer as Lord Cottenham in view, 
we feel much in the condition of Ascanius— 

** Optat aprum, aut fulvum descendere montem leonem.”’ 

But we do not exactly see what part his Lordship is to play. 
The tories will not have him; the whigs must hold aloof: 
and, if we read aright the drift of the speeches, whiclt preceded 
and accelerated his fall, he has few points in common with the 
radicals. If he comes at all therefore, he must come like a 
comet and describe an orbit yet more eccentric than his last. 

** A circumstance connected with the administration of justice, 
which seems likely to attract immediate attention, is the ac- 
cumulation of arrears in the King’s Bench ; there being at present 
more than three hundred cases of various descriptions waiting to be 
argued. The other courts are by no means over burdened with 
work, and the progressive diminution of business during the last 
five years is still a subject of professional regret. This is princi- 
pally owing to the operation of the new rules of pleading and prac- 
tice, framed by the judges on the suggestion of the common law 
commissioners ; the cost of whose labors, so vehemently protest- 
ed against by Mr. Hume, has been already repaid the country a 
hundredfold. Equally beneficial results may be anticipated 
from the measures recommended in the real property reports, 
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if carried into effect with equal care; but in the first place it is 
no easy matter to get bills drawn by persons fully competent to 
the task, and in the second place, when (like Mr. Tyrrell’s) they 
are so drawn, it is no easy matter to get them passed without 
cobbling and tinkering by the legislature. 

‘ Of the three principal ]aw-reform commissions, the only one 
still at work is that for the amendment of the criminal law, 
which appears from the parliamentary returns to have cost rather 
more than ten thousand pounds, yet the commissioners have 
hitherto done little more than frame long, loose, clumsy, common- 
place statements of exhausted controversies, with which the 
public has been bored to satiety. We should like to know how 
many of the members of parliament who voted for the prisoners’ 
counsel bill were swayed by the commissioner’s arguments, or 
how many will be swayed by their report on the punishment of 
death. The object of a commission is to bring forward new 
facts, or new combinations of facts, or new views founded on 
established facts, or suggestions leading to direct practical re- 
forms. The criminal law commission has satisfied no one of 
these requisitions; the real property and common law com- 
missions (so far as they have been permitted to proceed) have 
satisfied all of them; but the criminal law commission is con- 
tinued at the rate of five or six thousand a year, and the real 
property and common law commissions are discontinued on 
the ground of economy. 

“So far as the prisoners’ counsel bill has been tried, it has 
produced pretty nearly the effects which we anticipated from it. 
The time required for the trial of prisoners has been most incon- 
veniently increased, and the additional expense is beginning to 
press itself upon the attention of the classes on whom it has been 
entailed. We understand that some valuable chairmen of ses- 
sions have resigned, or are about to resign, in consequence of the 
trouble and annoyance occasioned them by the measure. We 
see that Mr. Ewart proposes to amend the bill by giving the last 
word to the accused. 

‘The third examination of applicants for admission as attor- 
neys of the courts of common Jaw took place in the hall of the 
Incorporated Law Society, on the 23d of January. The acting 
examiners in rotation were, Mr. Collett, one of the masters of 
the Court of Exchequer, who proposed the questions in common 
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and statute law, and in the practice of the common law courts; 
Mr. Tooke, M. P.,—in equity and the practice of the equity 
courts; Mr. R. White,—in conveyancing; Mr. Wilde,—in 
bankruptcy; and Mr. Sweet, in criminal law. Fifteen ques- 
tions in each department were proposed to each candidate. 
These were delivered in the hall and required to be answered in 
writing before leaving it, no means of communication or reference 
being allowed. The number of applicants was 126; they as- 
sembled in the hall at ten o’clock precisely, and handed in their 
answers to the examiners successively, until between four and 
five in the afternoon. The examiners were engaged until eleven 
o’clock that night, and the whole of the next day, in considering 
the sufficiency of the answers, and concluded their labors on 
Wednesday morning, by granting certificates for admission to 119 
of the candidates. As the excellent system now adopted came 
rather by surprise on young gentlemen who had been articled 
and served the greater portion of their time in no expectation of 
any examination whatever, it was considered but just to evince 
much indulgence; and accordingly, on the two former examina- 
tions, all who had applied were allowed to pass. On this occa- 
sion seven only have been refused certificates ; but it is understood 
that in future greater strictness will be evinced, with a view of 
gradually raising the standard of diligence and consequent ability 
amongst a class of men, in whose knowledge and integrity the 
public are so deeply interested.” 


Judiciary System of New York.—By a law of the last session, 
the governor of New York is authorized to appoint three fit and 
proper persons, to digest and report to the next legislature a judi- 
cial and equity system, which shall be, in their opinion, adequate 
to the disposing of all matters and causes, which may be present- 
ed for decision in the different courts of law and equity in that 
State. From the above, which is copied from the New York 
Journal of Commerce, we are unable to conjecture, whether the 
law contemplates any thing like a reform in the procedure, or 
merely a new organization of the existing Judiciary System. 


Codification of the Criminal Law in Massachusetts.— We have 
the satisfaction of communicating to our readers, that the first 
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step, towards a codification of the common law, has at length 
been taken in Massachusetts. The report of the commissioners, 
appointed to consider the practicability and expediency of reducing 
the common law of Massachusetts to a written and systematic code, 
made to the legislature, at their recent session, (and which is re- 
published in our last number), was received with much favor, and 
resulted in the passing of a Resolve, authorizing the appointment 
of commissioners, to codify so much of the common law, as re- 
lates to crimes and punishments and the incidents thereof. The 
following is a copy of the resolve. 

‘Resolved, that His Excellency the Governor be authorized to 
appoint, with the advice and consent of the Council, five commis- 
sioners, who shall reduce so much of the common law of Massa- 
chusetts, as relates to crimes and punishments and the incidents 
thereof, to a written and systematic code, specifying separately 
such alterations and amendments therein, as they may deem expe- 
dient, and report such code to the Legislature. 

** Resolved, that the said Commissioners be authorized, in the 
prosecution of their labors, to employ such persons, as they may 
think proper, to execute particular parts of the work under their 
direction and supervision ; and also to appoint a secretary, who 
shall receive such compensation for his services in that capacity, 
as the General Court may judge reasonable.” 

A Resolve subsequently passed, appropriating the sum of one 
thousand dollars, to enable the governor to supply the Commis- 
sioners with such works on the criminal law, as they may not 
otherwise be able to obtain convenient access to. With such 
ample facilities for performing the important service required of 
them, we think the commissioners, for codifying the criminal law 
of Massachusetts, can hardly fail to accomplish a most desirable 
reform in the penal code of that State. 


Amendment of the Criminal Law in England—Lord John 
Russell, on the 23d March, last, obtained leave to bring into the 
House of Commons the following bills, viz. : 

1. A bill to abolish the punishment of death in cases of forgery. 
2. A bill to abolish the punishment of death in certain cases. 
3. A bill to amend the laws relating to offences against the person. 
4. A bill to amend the laws relative to robbery and stealing from 
the person. 5. A bill to amend the laws relative to burglary and 
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stealing in a dwelling house. 6. A bill to amend certain acts 
relating to the crime of piracy. 7. A bill to amend the laws 
relative to the burning or destroying of buildings or ships. Lon- 
don Courier. 


Writ of Right.—At the Devon assizes four knights, Sir John 
Duntze, Bart., Sir John Duckworth, Bart., Sir Robert Newman, 
Bart., and Sir Warwick Hele Tonkin, Knight, being summoned 
by virtue of a warrant from the sheriff of the county, appeared 
in court, each girt with a sword, to be sworn, in accordance with 
the ancient ceremony. It is more than half a century since this 
curious law procedure, which is the last recourse for the recovery 
of real estate, has taken place in the county of Devon; and it 
may never again occur in England, as the original statute is re- 
pealed, excepting in cases where suits have been previously pend- 
ing. The names of the parties in the present cause are—Henry 
Richards, demandant, and Lewis Gidley, tenant; the property in 
dispute being situated in Clysthydon. The form of proceeding 
was as follows :—The counsel moved that the four knights be 
sworn, after which they retired to select twenty gentlemen from 
the special jury lists, who are termed recognitors; the knights 
then returned into court, and presented twelve out of that twenty, 
who had been elected by them at the present assize, to constitute 
a jury for the next summer assize ; which jury will include the 
four knights, and will be denominated ‘‘ The Grand Assize.” 
The attendance of the whole of the knights (mililes gladio cincti) 
is indispensably necessary at the approaching trial, as the absence 
of one would render all the trouble and expense incurred useless. 
London Courier. 


The Critical Journal of Foreign Jurisprudence and Legisla- 
tion, published at Heidelberg, and edited by Messrs. Mittermaier 
and Zacharia, devotes a larger number of its pages to subjects, 
which are of interest to American lawyers and legislators, than 
any foreign continental periodical, with which we are acquainted. 
The first number of the eighth volume contains articles on the 
following topics, viz: 1. The constitution of the United States of 
North America; 2. English municipal corporations; 3. Organi- 
sation of the judiciary, and the administration of justice, in the 
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kingdom of the Netherlands: 4. Punishment of death in Bel- 
gium; 5. Recent attempts at codification in England, in reference 
to the criminal law, examined, with remarks upon the importance 
of codification; 6. History of the Sclavonian law; 7. History 
of the English municipal corporations, (being a review of the 
work of Messrs. Merewether and Stephens, on that subject) ; 8. 
Results of the administration of military justice in France, during 
the year 1833. 

At the head of the first of these articles, the writer, M. Zach- 
arid, places the titles of the Federalist, and the several works of 
Messrs. Rawle, Bayard, DuPonceau, Story, and Sergeant, on the 
constitution and constitutional law. It is not without gratification, 
that we see this attention of foreign jurists to the constitution and 
laws of our country; and we cannot forget, that we are indebted 
for it, to those of our own distinguished jurists, who, by their 
writings, have made us known to our transatlantic brethren. But 
we may derive profit as well as pleasure from this source. The 
opinions of intelligent foreigners come to us, with somewhat of 
the same impartiality, which we may expect from the judgment 
of posterity. The article, to which we have alluded, presents us 
with the views of the distinguished author, in reference to those 
parts of the federal constitution, which he considers to be of 
peculiar and immediate interest to his countrymen. We may 
transfer this portion of the article to our own columns, in some 
future number. The fifth article, on the codification of the crim- 
inal law in England, is by M. Mittermaier. It concludes with 
some general remarks, which, those of our readers, who take an 
interest in the question of codification, will be glad to see. We 
extract them entire. 

“It may be permitted us, to say something on the question, 
whether the composition of a criminal code is necessary, This 
question may be put in a double form: 1. Is it necessary or de- 
sirable, that the lawgiver should enumerate all the acts, which 
ought to be visited with punishment,—should point out all the 
facts, which go to constitute an offence,—and should provide the 
exact punishment for each offence,—so far as may be necessary, 
to secure the citizen against the arbitrary will of the judge? and 
2. Isit requisite, that the lawgiver should specify, with the utmost 
possible completeness, all the rules for the application of punish- 
ment, and should so enumerate in detail the offences to be pun- 
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ished, that, for every case that may arise, the corresponding maz- 
imum of punishment shall be expressed in the code? The first 
question must be answered in the affirmative, for reasons which 
force themselves upon the mind of every unprejudiced person, 
who reflects upon the danger, that would result to civil and indi- 
vidual freedom, if it depended only upon the judge, whether a 
given act should or should not be punished. If there are many 
offences, which, among all nations, are admitted to be deserving 
of punishment, so there is also a very great number, of such a 
character, that, whether the act ought or ought not to be punished, 
must be determined by the particular purposes only, which the 
lawgiver has in view. In these last cases, the internal voice of 
the citizens is silent, in regard to the punishableness of the act ; 
and an appeal to the public danger, or to the wickedness of the 
act, in order to decide upon its character, &c. would be to set at 
naught every fundamental principle; inasmuch, as it is only the 
individual opinion of the judge, which determines him to consider 
a particular act as dangerous or not tothe public, and even the char- 
acter of the judge (a timid man would see danger, where a prudent 
one would not so much as imagine it) will have a great influence. 

Every citizen has therefore a right, to demand: 1. That 
when he is to suffer punishment, the act should have been pre- 
viously made punishable by some law ; and 2. That he shall not 
be punished more severely, than the law has provided ; and, in 
this respect, the law should contain a mazimum of punishment ; 
for, otherwise, the judge, under the influence of levity, party spirit, 
timidity, or a zeal which confounds law and morals, might have 
it in his power, by means of the severity of the punishment, which 
he inflicts, to do an injury to the citizen, against the true view of 
the lawgiver: and 3. Precision in the criminal law is so far 
necessary, that the citizen ought to know clearly, what actions 
are forbidden, so that the judge shall not have an opportunity, 
under the legal name of a crime, to follow innocent acts with 
punishment. Here again, also, there are offences, in reference 
to which it is sufficient, if the lawgiver only names them ; because, 
under the known name of the offence, every body understands 
only certain determined acts ; as, for example, a more particular 
description of rape, adultery, &c. than is conveyed by the words 
themselves, is clearly unnecessary: but there are many offences, 
the criminality of which depends entirely upon the extent, which 
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the lawgiver means to give to them, as, for example, incest,—or 
upon the kind of means he intends to designate as criminal ,—or 
what circumstances he considers as deserving of punishment, as, 
for example, high treason. So far then, as a strict legal description 
is necessary, in order to distinguish acts, which are indifferent, 
or prohibited merely by the civil law, from those which are de- 
serving of punishment,—or, in order to know what kind of means 
are deemed criminal in the intention of the lawgiver, as, in the 
case of high treason,—-so far the offences ought to be characterized 
and precisely defined in the code. 

But the second of the above proposed questions we answer in the 
negative, and therein agree with the opponents of codification, when 
they condemn the attempts made in the modern criminal legislation, 
to attain completeness of detail. A great part of the rules, which 
we find, especially in the general part of the German codes, the 
Bavarian, for example, belong purely to the domain of science ; 
and the insertion of them in the code is attended with the disad- 
vantage, that the lawgiver thus usurps the place of the judge, in the 
realms of an eternally progressing science,—establishes the author- 
ity of some of the present prevailing theoretical opinions,—and 
thereby prevents the judge from giving ear to the improved doc- 
trines, which result from the advancement of science. The author 
of a compendium, when he discovers an error, can strike it out in a 
second edition ; but in a code, the erroneous doctrine remains ; 
it binds the judge, and does an injury to the cause of justice. 
Feuerbach, in art 43, of the Bavarian code, gave a legal sanction 
to the presumptio doli, the correctness of which doctrine he 
taught in his compendium ; he afterwards became convinced of 
his error, and struck out the presumptio doli, in the succeeding 
editions of his book ; but in the Bavarian code, the principle still 
remains unchanged, to the great detriment of the practical appli- 
cation of the law. Other provisions of the general part again are 
only doctrinal principles, of which, however, the science, with its 
multitude of refined distinctions, informs the judge. When the 
lawgiver establishes principles of this description in the code, he 
does wrong ; for he cannot give all the possible distinctions ; but 
if he generalizes the principle, he puts it out of the power of the 
judge to recognise the least distinction between different cases, 
and compels him to do injustice. We find an example of this, 
in the art. 123, of the Bavarian code, from which the art. 98, of 
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the Grecian code is taken ;—on the question, whether the consent 
of the party injured inculpates the aggressor. From a code, also, 
must be banished all those general definitions, which belong to 
science, for example, the definitions of dolus and of what constitutes 
an aggressor (urheber, he, who strikes the first blow) ; for, in such 
cases, it is dangerous to define, because the lawgiver, with the 
best intentions, can only establish the present current definitions, 
which are either too broad or too narrow, and only lead the judge 
into error; as, when too narrow, they produce embarrassment, 
and when too broad, they seem to be useless, because every one 
can include under them what he pleases. So, in reference to the 
punishments, prescribed for individual offences, we find in the 
criminal codes many principles, which do not belong to a code ; 
because they undertake to establish a general rule, concerning 
circumstances, which present an endless variety of cases, that can 
never be exhausted ; and where, therefore, the lawgiver, by means 
of a general rule, would hinder the judge from strictly estimating 
the nature of a particular case, with a view to mete out the pun- 
ishment accordingly ; as, for example, where the Bavarian code, 
art. 159, undertakes to determine how long a child is to be con- 
sidered as newborn. To this head also belong all those principles, 
which undertake to fix, by a legal rule, what ought to be left to 
the future judgment of the judge, as, for example, when a code 
undertakes to determine, at what time a larceny must be con- 
sidered as completed. 

As the adversaries of codification condemn, with reason, the 
establishment of many general principles im a code, so also a juster 
blame is attributable to a lawgiver, who goes too much into detail 
and runs into the errors of casuistry ; mmasmuch as he thereby 
puts it out of the power of the judge, to estimate, with accuracy, 
the character of each particular case, and to pronounce the pun- 
ishment, which justice requires, according to the degree of the 
guilt. This striving after completeness induces the lawgiver to 
make a graduated scale of the particular crimes, as, for instance, 
in cases of wounding, to graduate the offence according to the 
duration of the disease ; or to imagine to himself particular cases 
possessing certain fixed characters, and to settle the punishment, 
which, according to his supposition, would suit the different 
cases,—whilst the judge, inasmuch as each case occurring in ac- 
tual life has its own peculiar features, is necessitated to pronounce 
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a punishment, which does not conform to the degree of guilt. 
This point is connected with the question : how far the discretion 
of the judge ought to be limited by the lawgiver ? The erroneous 
opinion, that the citizens, by comparing the threat of a certain 
evil in the form of punishment, with the benefits of the offence, 
would be deterred from the perpetration of crime, has not unfre- 
quently misled the lawgiver, to threaten certain punishments in 
particular cases with the utmost strictness, as, for example, the pun- 
ishment of death, or ten years in the house of correction. A great 
detail in the graduation of crimes has been the necessary conse- 
quence of this view. Such a legislation is pernicious, for the 
reason, that as there are no two cases alike, it compels the judge 
to pronounce unjust sentences, and leads to numberless pardons, 
which undermine the intention of the law; and also that no law- 
giver can ever imagine himself to be able to suppose beforehand 
all possible cases. ‘The lawgiver can only choose between the 
following systems: 1. He may establish, in reference to each 
offence, the marimum and minimum of the punishment, between 
which the judge is at liberty to exercise his discretion. without 
any further graduation of crimes ; 2. On the plan of the Brazilian 
code, he may divide each offence into three kinds, the highest, 
lowest, and middle, without any more particular specification of 
the circumstances, which fix each kind; 3. He may, in reference 
to each offence, enumerate certain gradations, with more exact 
reference to the marks and circumstances, which characterize the 
kind, and threaten the punishment corresponding to each kind 
with a maximum and minimum ; either beginning with the severest 
kind of punishment, as, for example, “ house-burning is punished 
with death, when,” &c. and then descending to the milder modes 
of punishment, as confinement in the house of correction, &c. ; or 
proceeding in the opposite direction, and proyiding first for the 
kind of offences, which are threatened with the lowest degree of 
punishment. ‘The first system is improper; since it leaves too 
much to judicial discretion, the judge being obliged to make his 
choice, for instance, between three and twenty years, which may 
be prejudicial even to the person complained of; as when the 
judge, from fear, or an inclination to severity, pronounces the 
mazimum of punishment, in reference even to the lesser kinds of 
offences. The second system has essentially the same objections 
against it, because no standard exists, according to which, the 
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judge ought to make the gradation. The third system is certainly 
the most appropriate, especially as to crimes, in reference to which, 
the degrees of guilt vary according to the objects upon which they 
are perpetrated, or the particular circumstances of the perpetra- 
tion, or, the time when, &c. as in the case of house-burning, 
whether it was in an inhabited place, or was a solitary building, 
or whether by day or night—so that the nature of the crime 
becomes wholly different in one case, from what it is in another, 
as, for instance, in the case of counterfeiting. This system is the 
appropriate one, when the lawgiver empowers the judge, (at 
least in reference to particular offences,) by reason of extenuating 
circumstances, to go below the minimum; and, at the same time, 
issues a general provision, according to which, the punishment 
may be mitigated, on account of the diminished imputability. 

In reference to the language of codes, we also find some ad- 
vancement in modern times. The lawgiver may here take his 
choice of the following forms: 1. Either to establish in the first 
place a definition of the crime, and then to present the particular 
kinds thereof, with the threatened punishment ofeach ; 2. On the 
plan of the Brazilian code, merely to name the offence, as, for 
instance, the swearing of a false oath, or the procuring of an 
abortion, with an addition of the threatened punishment ; 3. On 
the plan of the New York code, to declare simply that the follow- 
ing offences shall be punished with death, &c. ; or, 4. Toproclaim 
in certain prohibitory language, the legal prohibition, and there- 
with, atthe same time, connect the punishment, as, for example : 
Whoever, with premeditation,and reflection, with a view to kill, de- 
prives any one of life, shall suffer the punishment of death, as a 
murderer. This last form alone is worthy of the lawgiver, and in 
harmony with a serious threat of punishment ; the first is inap- 
propriate, because, when a definition is inserted beforehand, the 
code thereby becomes a compendium ; the second and third forms 
are unsuitable, because they give the code more the character of 
a tariff of crimes. If the lawgiver adopts the fourth mode, and 
an offence presents itself, the facts constituting which require to 
be more particularly determined, or where particular kinds are 
to be specified, as in the case of high treason or larceny, it is 
most fitting and proper, that the lawgiver should introduce the 
general threat of punishment, thus: He, who (stating the facts 
which constitute the offence) is guilty of larceny ; and then should 
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determine, in a similar manner, the particular kinds of the offence, 
and annex the punishment.”’ 

The sixth article in this number is a Review, by Prof. Hanel, 
of Leipsic of the History of the Sclavonian Law, by Macieiowski, 
the third part of which was published at Warsaw, in 1835. The 
writer gives the following account of the work. 

“Inthe year 1820,the Emperor Alexander, King of Poland, 
instituted a commission, composed of deputies from the imperial 
diet, and the council of state of the kingdom of Poland, for the 
improvement of the Code Napoleon, which had the authority of 
law in that kingdom. ‘The commission invited the juridical 
faculty of Warsaw to participate in the work. The author, who 
was a member of that faculty, at the first meeting, raised the 
question; what was intended to be substituted in the place of 
those parts of the code Napoleon, which might be omitted in the 
revision? ‘This question gave rise to another, on the part of 
Joseph von Wybicki, the president of the commission, in answer 
to which, the author explained, that it would be necessary to 
investigate the old Polish law, as well as that of the other Scla- 
vonian nations,—+to bring out those portions which might be use- 
ful,—and to avail themselves thereof for the improvement of the 
existing law. It was then remarked in the commission, that 
there was no work in existence, in which the fundamental prin- 
ciples of those systems could be studied, and that it was scarcely 
possible, to derive a knowledge of them from the sources them- 
selves. The author thereupon offered himself to undertake the 
task of preparing such a work. This proposal was received 
with favor. The author consequently set about his undertaking, 
and, though some years afterwards, the commission was replaced 
by a new one, whose plan differed from that of the author, the 
latter notwithstanding persevered in his task, with such diligence, 
that in the year 1832, he was able to publish the first two parts of 
his work, which present a view of the fundamental principles of 
the public, civil, and criminal law,—the judicial organization,— 
and the legislative provisions, of all the Sclavonic nations, down 
to the fourteenth centrury. The third and fourth parts, in which 
the history is brought down to the eighteenth century, are now 
published.” 

Mr. Mittermaier winds up his review of Merewether and 
Stephens on corporations, with the following remarks: ‘It is to 
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be lamented, that in this work, as in so many other English pub- 
lications, the citations are often given, without the proper ac- 
curacy :—we often imagine ourselves reading in a Digestum 
juris municipalis Anglici, composed by some modern Tribenianus 
et Const. to which the introduction of the work stands in the 
same relation, as the Jnstitutiones Justiniani do to his Pandects : 
—but though the practical utility of the work is much injured 
by its want of a systematic arrangement, we cannot but admire, 
in the highest degree, the indefatigable diligence, with which 
the materials have been collected together.” 

The first number of the ninth volume of the same Journal, 
contains two articles, which it gives us much pleasure to notice. 
The first, on “‘ American Public Law,” was communicated to the 
editors by Mr. Justice Story. It will do much to diffuse correct in- 
formation, throughout Germany, in relation to our government and 
laws, and to the different functions of the federal and State courts, 
in the administration of justice. This journal numbers among its 
contributors, many distinguished persons in England, Scotland, 
France and Italy, as well as in the various German States, and 
in this country, Mr. Justice Story. The other article, to which 
we have alluded, is entitled “‘’‘The Latest Criminal Legislation of 
North America, as contained in the criminal codes of Georgia, 
of 1833, Illinois, of 1833, Connecticut and Massachusetts, of 
1835,” and is from the pen of Mr. Mittermaier. The portion of 
this article, which relates to Massachusetts, is drawn from the 
Revised Statutes recently published. 

The opinions of so distinguished a criminalist as Mittermaier, 
on the subject of our criminal law, cannot be uninteresting to 
our readers ; and particularly, at the present time, when so much 
has recently been done, and so many important improvements are 
in progress, in reference to the matter of crimes and punishments. 
We extract that part of the article, which relates to the general 
subject. 

‘‘ In reference to the criminal legislation of North America, we 
have already, (Vol. VII, Nos. 13 and 23), called the attention of 
the readers of this Journal, to the fact, that the latest criminal 
legislation of some of the States of that country, and, in particular 
that of New York, is formed upon the model of Mr. Livingston’s 
well known project of a criminal code for Louisiana ; whilst the 
legislation of other States, following the example of the earlier 
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American, and in imitation of the English, statutory legislation, is 
limited to the reduction of the laws, which prescribe the punish- 
ment of different offences, into a single statute, in the same man- 
ner as is done by the law of Pennsylvania, of 1829. 

The most recent criminal codes of several of the American 
States, which are now lying before us, furnish convincing proof 
of the diversity of the views, entertained by American jurists, in 
reference to the extent of codification. In all the American legis- 
lative promulgations, however, there is this uniformity, that they 
all, (therein differing from our German criminal codes), contain 
only that portion of the law, which requires to be fixed by legis- 
lation ; and consequently are limited to an enumeration of those 
acts, which are forbidden or commanded by the law, under the 
penalty of punishment; together with the punishment to be in- 
flicted, and the principal modifications of crime. But we look in 
vain in the American codes, for the establishment of any judicial 
principles ; these the judge is under the necessity of learning be- 
forehand, either scientifically or by practice, as, for example, 
touching the persons to whom crime is imputable,—the malicious 
intent,—or in relation to culpa; these codes also have just as 
little in view, any thing like completeness in the decision of cer- 
tain controverted questions, as, for example, whether an offence 
can be committed on one consenting, or whether a criminal 
attempt can be made with unapt means; these questions are 
turned over to the jury, whose province it is to decide upon the 
guilt or innocence of the accused. Even in the less important 
particular, of the apportionment of the punishment, according to 
individual crimes, the American codes are deficient. It can 
scarcely be doubted, that this one-sidedness of legislation is attri- 
butable, in part, to the undoubted influence, which the form of 
English legislation has had upon the American, and in part to 
the principle, that the courts are to eke out the statutory legisla- 
tion, by having recourse to the common law. It is undeniable, 
also, that one ground of it is to be found in the want of a scientific 
cultivation of the criminal law. ‘The literature of America pos- 
sesses no work, on the principles of the criminal law, on the 
facts necessary to constitute crime, or the persons to whom crime 
is imputable. The jurists of that country content themselves with 
the traditionally transmitted principles of the so-called common 
law, and rely upon the precedents of the superior courts, in con- 
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sequence of which the English decisions still continue to maintain 
a great authority. ‘This freedom, from the contradictions of theo- 
retical notions, certainly relieves the lawgiver from the necessity 
of guarding against the dangers, likely to result therefrom, by 
means of particular provisions and decisions. It will be readily 
perceived, on a comparison of the most recent criminal legislation 
in America, that the code of Georgia is formed, in a great part, 
upon the model of Mr. Livingstun’s project; it consequently con- 
tains a general part, which comes in aid of the general regula- 
tions, concerning the persons to whom crime is imputable ; the 
particular offences are arranged systematically, under certain 
doctrinal points of view; and, in reference to each offence, its 
definition in the code is given. The code of Illinois, also, is 
composed in a similar manner; it commences with a definition 
of crimes and of dolus;—it contains a general part and a sys- 
tematic arrangement of crimes, so that in reference to each, the 
facts necessary to constitute it, or rather the legal notions of 
crimes, are given. ‘The criminal code of Massachusetts, which 
constitutes the fourth part of the collected laws of that State, is 
an important legislative promulgation. The statutes of that State, 
like those of New York, have been collected together, according 
to a systematic order, and revised. The committee of revision 
retained the established and existing laws, as the basis of their 
work ; yet, wherever they became convinced, that the progress of 
legislation required it, they recommended a reform, In the fourth 
part, which contains the criminal code, they followed in a consid- 
erable degree, as is indicated by their general arrangement, the 
code of New York ; but we not unfrequently find them calling 
on the authority of Mr. Livingston, in justification of some. propo- 
sition for amendment. The code is in the highest degree simple 
and clear. The general regulations and definitions, contained in 
it, are very few in number. But at the end of the first title, there 
is a chapter, containing “ general provisions concerning crimes 
(for the purpose of avoiding repetitions in 


’ 


and punishments,’ 
reference to each particular offence), in which the punishment of 
accessories, and attempts to commit crimes, are considered. The 
code presupposes throughout the existence of the common law ; 
it consequently does not specify the facts, necessary to constitute 
offences ; and particular marks are only mentioned, when they 
become necessary, for the purpose of modifying the offences 
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named, with a view to the different degrees of punishment. The 
punishments, inflicted by the new code, are almost all of them 
milder than those of the hitherto existing laws. The code of 
Connecticut is wholly different from the others above delineated. 
It is a mere collection of the laws, by which punishments are 
inflicted. It commences with the laws concerning high treason, 
and goes through the series of crimes, annexing the punishment 
of each, without pointing out the facts, which constitute particular 
offences, the common law being supposed to be known to the 
courts ;—for example, murder, manslaughter, perjury &c., are 
not at all defined ; but the law simply says, that ‘“‘ he who commits 
murder shall suffer the punishment of death.” 

This number of the Critical Journal contains also articles on 
the new commercial code of the Netherlands,—on the code of 
civil procedure for the states of the church, promulgated in 1834, 
—on the new provincial law (organization) of the Belgian king- 
dom,—and notices of several new books, and among others, of the 
code of procedure of Hayti, of July 9, 1835, and of the History 
of the French law, by M. F. La Ferriere, advocate of the Royal 
Court of Bordeaux, Paris, 1835. 


German Translation of Story’s Commentaries on the Conflict of 
Laws.—We have translated the following advertisement from a 
German advertising sheet : 

“ The following work of a judge of the Supreme Court of North 
America—a jurist most distinguished by his learning and expe- 
rience—to whose high authority Messrs. Miltermaier and Zach- 
arid have often referred, and of whose worth and consequence 
in the juridical world only one opinion is entertained, viz. : Com- 
mentaries on the Conflict of Laws, &c., will be published by me in 
a short time, translated into German under the following title, 
‘J. Story on the Conflict of Laws, of different States: Trans- 
lated and accompanied with suppletory notes, by Dr. J. P. John- 
son;’ and thereby the desire, strongly expressed on all sides, of 
seeing the work introduced amongst us will be reasonably grati- 
fied, as the task is reposed in able hands and the cost of the trans- 
lation will at all events be considerably less than the exceedingly 
high price of the original. 

“« Whoever before Easter, of this year, shall either send an order, 
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or give definite directions through the nearest book-establishment, 
shall have the work, on its being published, at the bare cost, being 
twenty-five per cent under the publishers’ price. 
Heidelberg, Feb., 1835. Aveustus Oswa.p’s 
University Book-Store 


Lexicography.—Among the manuscripts, discovered by M. 
Mai, in the library of the Vatican, at Rome, some years since, 
there was one, containing some fragments of the three last books 
of the Theodosian Code, which led to the detection of a curious 
error, committed by the learned critic Godefroi. In the last Jaw, 
de Oper. publ. (15,1.) C. Th., after the words: occidental 
lateri copulantur, quas nulla a platea aditus atque egressus pa, 
Godefroi’s edition of the 'Theodosian Code, like all the other edi- 
tions, has the following: tamen wpsis qae humiliores aliquanto 
atque angustiores pulantur, &c. Godefroi, it seems, did not per- 
ceive, that between these passages there was a gap; and, he 
consequently, extended the right of Roman citizenship to the 
strange word patamen, which he inserted in his lexicon, with the 
following explanation: Paramen hujus seculi vor, pro patente 
aditu et egressu; sicul FORAMEN, tla PATAMEN. The Vatican 
manuscript, however, showed that the conjecture of the critic 
was premature :—an entire line had been omitted by an ancient 
copyist, between the syllable pa and the word tamen. After egres- 
sus pa, the manuscript reads: tens pervias facil, velerum usibus 
popinarum jubebit adscribi. His tamen ipsis que &c. The 
error of Godefroi is the more astonishing, inasmuch as Cujas, in 
his edition, had taken the care to insert an asterisk after the 
syllable pa, to indicate that there was a lacune in the manuscript. 
(Themis, Vol. IV, 187). 




















QUARTERLY LIST OF NEW PUBLICATIONS. 


FOREIGN CONTINENTAL. 

Specimen Dissertationis inauguralis de lege XII tabularum quod 
ad summos in philosophia honores rite capessendos clarissimo ordini 
philosophorum in Universitate Jiterarum Heidelbergensi omni, qua 
par est, observantia proponit Im. Cockinus, Chius, grecus. J.C. B. 
Mohr, Heidelberg. 1836. 

Hepp, F. C. Th., das Strafen-System des neuen Entwurfs eines 
Strafgesetzbuches fur das Koénigreich Warttemberg vom Jahr 1835, in 
Vergleich mit dem gemeinen Rechte, dem Strafedicte und neuern 
Legislationen. J.C. B. Mohr, lieidelberg. 1836. 

[The system of punishment of the new project of a criminal code 
for the kingdom of. Wurtemberg, of the year 1835, compared with the 
common law, the punishment-edicts, and modern legislation. |} 

J. Gobleri interpretationem C. C. C. ex unica que extat ed. Basil. 
1543; G. Remi Nemesin Carol]. ex alt. ed. Herb. Nass. 1670 denuo 
vulgavit J. F. H. Abegg. JCtus Wreatisl. Heidelberg, J. C. B. 
Mohr. 1836. 

The Latin translation of the German Criminal Ordinance of Charles 
V, made by Justin Gobler, a cotemporary, is generally acknowledged 
to be of great value, for the understanding of that code. But the ra- 
rity of the work,—which was only once (1543) printed—the existence 
of which even Koch for a long time doubted—and of which a few 
copies only seem to remain, and these in but very few of the public 
libraries—has hitherto rendered this aid to the study of the criminal 
law almost entirely inaccessible. Crit. Journ. of For. Jur. & Leg. 

Einige Worte zur Begriissung des Entwurfs zu einem neuen Crim- 
inalgesetzbuche fiir das Koénigreich Sachsen. Mit Riicksicht auf 
die kiinftige sttindische Berathung. IE. Kummer, Leipzig. 1836. 

[A few words to greet the project of a new criminal code for the 
kingdom of Saxony.] 

Tabellarische Uebersicht des Justiz-Organizmus der Siimmtlichen 
deutschen Bundesstaaten. In alphabetischer Ordnung mit erlautern- 
iden Anmerkungen. Von J. F. Kratzsch. J.J. Weber, Leipzig. 1836. 

(Tabular view of the Judiciary Organization of the States of the 
Ger.:nan Confederacy.] 


Die teutsche Facultitspraxis in Strafrechtsfallen, dargestellt aus 
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Arbeiten des Spruchcollegium zu Erlangen von den Jahren 1820— 

1834 und aus Privat-Arbeiten von C. E. Wendt, der Philos. u. d, 

Rechte Doctor, Ritter I. Klasse des Grossh. Hess. Ludwigsordens, 

Konigl. Bayer. Geheimehofrath. J. K.G. Wagner, Neustadt. 1836. 
{The German Faculty-Practice in criminal cases.] 


Entwurf eines Strafgesetzbuches fiir das Kénigreich Norwegen. 
Eine kritische Betrachtung von Dr. J. F. H. Abegg. J. K.G. Wag- 
ner, Neustadt. 1836. 


The project of a criminal code, for the kingdom of Norway, must 
awaken the interest of the German criminalists in a twofold respect; 
as well on account of its peculiar character and internal contents, as 
also, that having been translated into German, by the direction of the 
king of Sweden and Norway, and thus rendered accessible to the 
German Jurists, they are invited to undertake a critical examination 
of the work. Short notices of it have already appeared in several of 
the journals. But the present work is the first elaborate criticism of 
the projected code, which has been published. 1t deserves the atten- 
tion, not merely of those, who are interested in this particular legisla- 
tion, but of all, who interest themselves and participate in the criminal 
legislation, which is now so actively in progress in different countries. 
The delineation of the project, and the criticism of its particular pro- 
visions, in which the arrangement of the original is followed, are 
contained in a preliminary introduction, calculated particularly for the 
German reader, which treats of the old and present Norwegian crimi- 
nal law, the state of its scientific culture, and of further legislation, 
and thus explains many points of general interest. Crit. Jour. of For. 
Jur. & Leg. 

Vorschlag zu einem Strafgesetzbuche fiir das Konigreich Norwegen. 
Auf Veranstaltung der Gesetzcommission aus dem Norwegischen 
tibersetzt von F. Thaulow. Zweite, Veriinderte Ausgabe. Leipzig. 
1835. 


[Proposal of a criminal code for the kingdom of Norway. Trans- 
lated from the Norwegian. } 

Motive zu dem im jahre 1832 herausgegebenen Vorschlage zu einem 
Strafgesetzbuche fiir das Kénigreich Norwegen. Auf Veranstaltung 
der Gesetzcommission u. s. w. aus den Norwegischen tibersetzt von 
F. Thaulow. F. A. Brockhaus, Leipzig. 1835. 

[Motives of the proposed criminal code of Norway, promulgated in 
1832; translated from the Norwegian. ] 

Jus canonicum universum, clara methodo juxta titulos quinque li- 
brorum decretalium in questiones distributum solicidisque respons. 
et object. solut. diluc. auctore R. P. F. Anacl. Reiffenstuel. Editio 
novissima cui accessit Tractatus de Regulis Juris. 6 vol. fol. Rome, 
1833. 

Scelta di leggi di Giov. Domat. 8. 124 fogli in 10 fasc. Venezia, 
1834. 

[Domat’s Legum Delectus.] 

Le Pandette di Giustiniano, disposte in nuovo ordine di R. G. Po- 
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thier. Versione italiana notabilmente corretta ed in gran parte rifatta 
col testo delle leggi a pié di pagina. Fase.1—26 8. Venezia, 1°34 
This work will be completed in 40 numbers. 

{Pothier’s Pandects. ‘Translated into Italian.] 


Opere scientifiche italiane e latine di Giambaltista Vico. Vol. I. 
delle opere Jatine, illustr. di Gius. Ferrari. 23 fogli in 8. 

Giovanni Battista Vico was born at Naples, in 1668 or 1670, and 
died in that city in 1744. His principal work is his Principy di una 
Scienza Nuova dintorno alla commune Natura delle Nazioni, the seventh 
edition of which was published at Naples in 1817, and which has been 
translated into German (1822) and into French, by M. Michelet (1827). 

De la Charite Légale, de ses effets, de ses causes et spécialement 
des maisons de travail et de la proscription de la mendicité, par M. de 
Naville. 2 vols. 


[On Legal Charity, its effects and causes, work-houses, and the pro- 
hibition of beggary.] The author had already written many minor 
works upon the subject, and has now collected his observations into 
this his greater work, which has excited much attention. It passes 
for the best French work on the subject. The author frequently re- 
fers with commendation to the new English Poor Laws. Law Mag. 


Collection Complete, par ordre chronologique, des lois, édits, traités 
de paix, ordonnances, declarations et réglements de’interet general an- 
térieur a 1789 restés en vigueur, par M. Walker. 4 vols. 


[Complete Collection of laws, &c. anterior to 1789, which are now 
in force, arranged clironologically.] This is aselection from a greater 
work, edited in 1826—1830, by M. M. Isambert, Taillandier and De- 
crusy, under the title of Collection of Ancient French Laws anterior to 
1789. M. Walker has selected those which he considers to be still in 
operation. Law Mag. 

Examen Comparatif et Critique du Livre III du Code de Com- 
merce, et du nouveau projet de loi sur Jes faillités et banqueroutes 
adopté par la Chambre des Deputés, par M. Bravard. 


[Comparative and Critical examination of the third book of the 
Commercial Code, and of the new project of a law concerning failure 
and bankruptey, adopted by the chamber of deputies.]|_ A well-writ- 
ten tract. The House of Peers are expected to occupy themselves 
with the project during their present sitting. Law Mag. Rondon- 
neau, voc. Faillite et Banqueroute, defines the former to be a failure 


occasioned by losses aud accidents, and the latter a fraudulent fail- 
ure. 


Du Syseme Pénetentiaire aux Etats-Unis et de son application en 
France, par M. M. de Beaumont and de Tocqueville. 


{On the Penitentiary System of the United States and its appliea- 
tion in France.] A new edition of the former work of the same au- 
thors. The text is very little altered. Law Mag. 


De la Reform des Prisons ou de la Theorie de ’Imprisonnement, 
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de ses principes, de ses moyens, et de sa cendition practigse, par ©. 
Charles Lucas. 1 vol. 

[On the Reform of Prisons, or the Theory of Imprisonment, its 
principles, its ineans, and its practical condition.] The author, honor- 
ably known by many works on the Punishment of Death and on 
Prisons, has here given the results of six years of his experience as 
Inspector General of Prisons in France, and has also availed himself 
of all notices and remarks upon the subject contained in other works, 
both foreign and French. The Revue Etrangére, for September, 
1836, has an article devoted to this work. Law Mag. 


Competence des Tribunaux de Commerce dans les rapports avec 
les Tribunaux civils, etc., par M. Despréauz. 

[Competence of the Tribunals of Commerce, in their relations with 
the civil tribunals &c.} A very complete and useful practical work. 
Law Mag. 

Traité Théoretique and Pratique du Droit Criminal Francois, ou 
Cour de legislation criminelle, par M. Rauter, Professeur &c., a Stras- 


bourg. 2 vols. 

[A Theoretical and Practical Treatise on the French Criminal Law, 
or course of criminal legislation.} This work contains, in two vols., 
as well the actual French criminal law (Code Pénal) as the criminal 
procedure (Code d’Instruction Criminelle). An introduction is pre- 
fixed, in which the principle of the criminal law is philosophically 
deduced ; then follows the general theory of the French criminal law, 
namely, the exposition of the principles and rules applicable to all 
offences and punishments; subsequently, the author proceeds to the 
particular offences and punishments. The work is consequently a 
Compendium in the German sense of the term. Lastly comes Proce- 
dure, which is treated in the same order as the Jaw itself. Law Mag. 


Des Moyens a généraliser en France le Systéme Fénitencier, par M. 
Beranger. 
{On the means of generalizing the Penitentiary System in France.] 


The author has already published on this subject. The present work 


contains his additional observations. Law Mag. 


Traité des donations entre vifs et des testaments, par M. Poujot. 2 


volumes. 

[A treatise on donations between living persons and on testaments. | 
The work of Grenier has hitherto been esteemed the best on the sub- 
ject. The author of the present work, President of the appeal court 
at Colmar, has recast and completed the work of his predecessor. 
Law Mag. 

From the Law Magazine, for February last, we also derive the fol- 
lowing notices of some works recently published in Paris. The second 
volume of La Theorie du Code Pénal, by M. M. Chauveau and Helie, 
has appeared, and the third is in the press. The 20th volume of 
Duranton’s Cour du Code Civil has appeared. La Dictionnaire Gén- 
éral de Droit, by M. Armand Dalloz, is now complete. A second 
volume of the T'raité des Droits d’ Enegistrement, of M. M. Champion- 
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net and Rigaud, has appeared. The work of Toullier, Le Droit Civil 
Francais, publishing under the direction of Duvergier, is continued 
with the same learning and ability, and a third volume has appeared. 
M. Troplong, who is engaged on a commentary on the same provi- 
sions of the Code, has been obliged to discontinue his valuable labors 
for the present, on account of indisposition. 

Cours de Droit Naturel, professé 4 la Faculté des Lettres de Paris, 
par M. Th. Jouffroy. Premiere Partie. Prolégoménes au droit natu- 
rel. Paris, 1835. 

[Course of Natural Law. Part First. Prolegomena to Natural Law.] 

We hope to be able to notice this interesting and valuable contribu- 
tion to the sciences of natural law and morals, in our next number. 

ENGLISH. 

An Index to all the Reported Cases, Statutes, and General Orders, 
in or relating to the Principles, Pleading, and Practice of Equity and 
Bankruptcy in the several Courts of Equity in England and Ireland, 
the Privy Council, and the House of Lords, from the earliest period 
down tothe year 1837. By Edward Chitty, Esq., of Lincoln’s Inn, 
Barrister at Law. The Second Edition, In Four Volumes royal 8vo. 
Price 51. 5s. boards. 

An improved Edition of a valuable book. Law Mag. 

A Treatise upon the Law respecting Parties to Suits in Equity. By 
Frederic Calvert, Esq., of the Inner Temple, Barrister at Law. In 
8vo., price 14s. boards. 

A Work equally good in design and execution. All the authorities 
bearing upon the subject will be found carefully collected and collated 
in this book. Law Mag. 

A Digest of the Law relative to Pleading and Evidence in Civil Ac- 
tions. By John F. Archbold, Esq., Barrister at Law. Second Edition. 

Addenda to the Analytical Digest of all the Reported Cases deter- 
mined in the House of Lords; the Several Courts of Common Law, 
in Bane and at Nisi Prius ; and the Court of Bankruptcy; and also 
the Crown Cases reserved, from Michzelmas Term, 1834, to Easter 
Term, 1836; together with a full Selection of Equity Cases, and the 
MS. Cases from the best Modern Treatises not elsewhere reported. 
By S. B. Harrison, Esq., of the Middle Temple, Barrister at Law. 8vo. 

All Mr. Harrison’s publications are useful, but it is still to be regret- 
ted that he does not afford himself a little more time for compiling 
them. Law Mag. 

The Law relating to Railway, Bank, Insurance, Mining, and other 
Joint Stock Companies, with an Appendix, containing Statutes, Cases 
at Law and in Equity, Resolutions of the Houses of Parliament as to 
Railway and other Bills, Forms of Deeds, &c. By C. F. F. Words- 
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worth, Esq., of the Inner Temple, Barrister at Law. Second Edition. 
In 12mo., price 14s. boards. 

Select Extracts from Blackstone’s Commentaries, carefully adapted 
to the Use of Schoolsand Young Persons; with a Glossary, Questions, 
and Notes, and a general Introduction. By Samuel Warren, Esq., F. 
R. S., of the Inner Temple. In 12mo., price 6s. 6d. boards. 

We must be pardoned for suspecting the taste and judgment of any 
man who thinks that Blackstone can be advantageously abridged for 
the purposes of legal education. A book like this may serve as an 
apology for smatterers, but it will be worse than useless to students 
thoroughly in earnest in their pursuits. Law Mag. 

A Treatise on the Municipal Corporation Acts, 5 & 6 Will. 4, c. 
76, and 6 & 7 Will. 4, ec. 103, 104, 105, Mandamus, Quo Quarranto, 
and Criminal Information; with practical Directions for Mayors, 
Souncillors, Borough Justices, ‘Town Clerks, Assessors, Coroners, and 
Overseers, Forms and Suggestions, for Courts of Record, Watch Com- 
mittees, levying and Borough and Watch Rates, and Tables of Fees ; 
and an Appendix, containing all the Statutes relating to those subjects. 
By Archibald John Stephens, Barrister at Law. 
Two Volumes 12mo. Price Ll. 8s. boards. 

The Marriage and Registration Acts, (6 & 7 Will 4, cc. 85, 86,) with 
Instructions, Forms, and Practical Directions for the Use of Officiating 
Ministers, Superintendent Registrars, Registrars, &c. By J. 8. Burn, 
Esq. In 12mo., price 4s. boards. 


Second Edition. In 


The Practice of Petty Sessions, comprising all the Proceedings, as 
well Ministerial as Judicial, before Justice of the Peace out of Session ; 
to which is added an appendix of Practical Forms; designed chiefly 
for the Use of the Magistracy and Solicitors. 


By John Stone, Esq., 
Jun. of Gray’s Inn. 


A Work of merit and recognised utility ; the circulation being al- 
ready extensive. Law Mag. 


AMERICAN. 

A Practical Treatise on the Law of Slavery, being a compilation of 
all the decisions made on the subject in the several Courts in the Uni- 
ted States, and State Courts; with copious notes and references to 
the statutes and other authorities, systematically arranged. By Jacob 
D. Wheeler, E'sq., Counsellor at Law. New York, Allen Pollock, fr. ; 
New Orleans, Benjamin Levy. 1837. 2 vols, 8vo. 

Noticed in our last number. 

Commentaries on American Law; by Theophilus Parsons, late 
Chief Justice of the Supreme Judicial Court, for the Commonwealth 
of Massachusetts. New York, 1836. 


Noticed in the present number. 


1 vol. 8vo. 


Reports of cases decided by the Hon. John Marshall, late Chief 
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Justice of the United States, in the Circuit Court of the United States 
for the District of Virginia and North Carolina, from 1802 to 1833, 
inclusive. Edited by John W. Brockenbrough, Counsellor at Law. 
2 vols. 8vo. Philadelphia, James Kay, Jr. & Brother; Pittsburgh, 
John J. Kay & Co. 1837. 

Noticed in the present number. 


Remarks upon the Rights and Powers of Corporations, and the 
Rights, Powers, and Duties of the Legislature towards them; em- 
bracing a review of the Opinion of the Supreme Court of the United 
States, in the case of Dartmouth College, in New Hampshire, given in 
1819. By a citizen of Boston. Boston. Beals & Greene. 1837. 
Pamphlet. 8vo. 

This is a political rather than a legal tract. The several subjects, 
mentioned in the title, are discussed with great boldness, and not 
without ability. 

Law Library, edited by Thomas J. Wharton, Esq., and published 
by John S. Littell, Philadelphia. Nos 43—48, containing: 

A Practical Treatise on the Law of Bills of Exchange, Promissory 
Notes, Bank notes, Bankers’ Cash Notes, and Checks. By John 
Barnard Byles, Esq., of the Inner Temple. Barrister at Law. From 
the last London edition, greatly enlarged: 

The Practice at the Chambers of the Judges of the Courts of Com- 
mon Law in Civil Actions, By William Bayley Esq., of the Inner 
Temple, Special Pleader: and 

A Practical Treatise of Powers. By the Right Honorable Sir Ed- 
ward Sugden. From the Sixth London edition. 

The Law Magazine, for February, concludes a long notice of the 
late improved edition of this celebrated work as follows: “Its great 
and distinguished praise undoubtedly is, and it is no mean praise, that 
itis what it professes to be, a ‘Practical Treatise.” It collects and 
analyses and states, with admirable precision and accuracy, the results 
of every important case found in our books, respecting powers,—how 
valuable this to every practitioner we need not say—so that though it 
ought not to be thought to supersede the reports themselves, it may be 
safely used as a master-key to open out their treasures. The leading 
defect seems to be an insufficient developement of the principles, in- 
volved in the several doctrines discussed : but admitting the work to be 
deficient as a scientific production, it will be accepted by every candid 
and intelligent member of the profession, as a large instalment towards 
payment of the debt, which its very learned and distinguished author 
has been pleased to acknowledge.” 

A Digest of Pickering’s Reports, Volumes 8—I4 inclusive. By 
Francis Hilliard, Counsellor at Law. Boston: Otis, Broaders and 
Company. 1837. 1 vol. 8vo. 

Noticed in the present Number. 

An Inquiry into the present state of the Remedial Law of Massa- 
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chusetts, with suggestions for its Reform. By L.S. Cushing. Boston. 
Hilliard, Gray & Company. 1837. 

This is a republication of the first article in our present number, 
entitled: Reform in Remedial Law. 

Opinions of the Judges of the Supreme Court of the United States, 
in the case of the Proprietors of Charles River Bridge v. the Pro- 
prietors of Warren Bridge and others ; delivered at the January Term 
of the Court, at Washington, 1837. Boston: Otis, Broaders and Com- 
pany. 1837. 

An Address delivered before the Members of the Norfolk Bar, at 
their request, February 25, 1837. By James Richardson, their Presi- 
dent. Boston: Torry & Blair, Printers, 1837. 

Noticed in the present number. 


An Examination of Mr. Rantoul’s Report for abolishing Capital 
Punishment in Massachusetts, By Benjamin Dole. Boston: Printed 
for the author. 1835. 

This pamphlet is devoted principally to the consideration of the 
authority of the Jewish Scriptures, in favor of the infliction of capital 
punishment. 

Introduction to American Law, designed as a First Book for Stu- 
dents. By Timothy Walker, Law Professor in the University of Ohio. 
Philadelphia. Nicklin & Johnson. 1837. 

Public and general Statutes, passed by the Congress of the United 
States, from 1828 to 1836, inclusive, whether expired, repealed, or 
in force, arranged in chronological order: being a continuation (Vol. 
4) of Story’s edition. By George Sharswood. Philadelphia. Nicklin 
& Johnson. 1837. 

Reports of decisions made by the Supreme courts of Law and Chan- 
cery of the State of Georgia. By G.M. Dudley. New York: Collins, 
Keese & Co. 1837. 

Reports of Cases at Law and in Equity in the Supreme Court of 
Alabama. Vol. Il. By George N. Stewart and Benj. F. Porter. 
Tuscaloosa: M. J. Slade. 1836. 

Digest of the Laws of the United States, including an Abstract of 
the judicial decisions relating to the constitutional and statutory law. 
By Thomas F’. Gordon, Philadelphia. 1837. 


IN PRESS. 


Pickering’s Reports of Cases decided in the Supreme Judicial Court 
of Massachusetts, Vol. 15. 


Appointment. Charles A. Dewey, of Northampton, Associate Justice 
of the Supreme Judicial Court of Massachusetts. 
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A. 

Abolition of Capital Punishment, 236-243. 

Actions, common law, 255; forms of, 302; origin and history of, 
256; how commenced, 260, 261, 269; how modified in Mas- 
sachusetts, 255, 256; in the Roman Law, 258, 267, 268 ; of 
the Law, 256, 277 ; bone fidei, 268 ; strictt juris, 268. 

Admiralty, Stipulations in, 51-71. 

Appointment, 508. 

“Arbiter, of the Roman law, 267, 284. 

Aristotle, Saying of, concerning money, 352. 

Arrest, 300. 

Assumpsit, action of, 274 ; express and implied, 275. 

Attachment, 300. 

Altorney and Client, rules of evidence relating to, 74, 304. 

Attorney General’s Report, notice of, 482. 

Attorneys, examination for admission of, 485. 

Audley, Thomas, 329. 

Aula Regis, what, 261. 

B. 

Bacon, Nicholas, 330. 

Barbour’s Equity Digest, notice of, 366-372. 

Bentham’s Defence of Usury, examined, 331. 

Bigelow’s Digests, 472. 

Brockenbrough’s Reports, notice of, 465. 

Bromley, Thomas, 330. 

Brougham, Lord, 484. 

Buckland, Lord, 331. 

C. 

Capital Punishment, Reports on Abolition of, 236-243. 

Case, action on the, 288. 

Cause, commencement and statement of, 284, 288, 299. 

Chancery, Court of, 270, 277, 278, 279, jurisdiction &c. in 
Massachusetts, 279-282 ; jurisdiction &c. in the several States, 
368-372. 

Cobham, Lord, 331. 

Codification of Criminal Law in Massachusetts, 486. 

Codification and Reform of the Law, 71 ; evidence, 71 ; husband 
and wife, evidence of, 73; privilege of counsel, 74; privilege 
of witnesses, 76; atheists, 76; discrediting witness, 78; im- 
peaching security, 80; forgery, 82; death-bed declarations, 
83; proof of hand-writing, 84; reputation, 85; traditionary 
evidence, 85; evidence against an infant, 86; libel and slan- 
der, 86; parol evidence, 88; variance, 90; conspiracy, 91 ; 
accessories, 92; in Massachusetts, 17-51; 486. 
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Common Law, Report on Codification of, 17-51 ; what, 18, 19, 
20; character of, 20, 21, 22; practicabgity of codifying, 24 ; 
erroneous notions concerning, 25; extent of codification, 27, 
30, 43; expediency of, 33; objections considered, 34, 35, 36; 
beneficial results of, 39, 40, 41 ; plan of codification, 49. 

Common Law, Remedies at, features of, 254; forms in, history 
of, 254- 77: adoption of, in the colonies, 271; fictions and 
evasions of, 273. 

Compurgators, 274. 

Contract, requisites of, 357 

Counts, general and money, , 226, 287. 

Criminal Law, codification ‘of, 426, 489, 496 ; amendment of in 
England, 487. 

Criminal Legislation in the United States, notice of, 496-499. 

Critical Journal of Foreign Jurisprudence and Legislation, 489. 


Debt, action of, 274. 

Declaration, 285. 

Defence, statement of, 301. 

Detinue, action of, 275. 

Digest of Recent Decisions, 121-235; 373-464 ; English cases, 
121-151 ; 373-400; do. Common law, 121-139; 373-388 ; 
do. Equity, 139-151 ; 388-400; American Cases, 152-235 ; 
400-464. 

Distribution &c. of the surplus revenue of the United States, 
113-120. 

Donellan’s case, 2, 5 

E. 

English Judges, 225-331. 

English Law, history of, 266. 

Equity, Remedies, in n, features of, 277; origin of, 269, 277, 
278; nature of, 278; extent of, 277, 278; history &c. in 
Massachusetts, 279, 280, 281, 282, 297 ; in the several States, 
368- 372. 

Evidence, Rules of, 304-325. 

F. 

Formulas, use of in the Roman Law, 257, 258. ; introduction of 
in modern Europe, 259 ; specimen ‘of, 268. 

Forms of actions, 288, 296, 302. 

France, Commercial Code of, 29 ; do. Civil Code of, 29 

Fugitive Slaves, 95-114. 

H. 

Habeas Corpus, writ of, 94. 

Hale’s Amendment of the Law, 303. 

Hatton, Sir Christopher, 331. 

Hilliard’s Digest of Pickering’s Reports, notice of, 471. 

Homine Replegiando, Writ de, 94. 
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Huggett v. Montgomery, case of, 288. 
1. 
Innovation, 302. 
J. 
Judgment at Common Law, 255, 295, 301; in equity, 277; on 
petition, 283; form of, 301. 
Judex of the Roman Law, 267, 284. 
Jury, trial by, in questions of personal freedom, 94-113. 
K 
King’s Bench, business in, 484. 
King’s Court, 261. , 
Law and Equity, distinction between, 296, 297, 298; choice of 
remedy, 298, 299. 
Law-Reform Commissions, 485. 
Law-wager, 273. 
Legal fictions, 265, 273, 275, 276, 287 
Legal Inte llige nce, 484. 
Lericography, 500. 
Livingston v. Jefferson, case of, 468. 
7 M. 
Marshall, Chief Justice, decisions of, 465. 
Medical Jurisprudence, 1-16. 
Merewether and Stephens, on Corporations, 495. 
Metcalf’s Digest, 472. 
«Mesne Process, arrest &c. on, 300. 
Money, origin and purpose of, 339; difference between and mer- 
chandize, 340-348. 
More, Sir Thomas, 327. 


? 


N. 
.Vew Parties, admission of, 291, 300. 
‘Vew Publications, Quarterly List of, 501; Foreign Continental, 

501; English, 505; American 506. 

‘Vew York, Judiciary System of, 486. 
-Vorman Jurisprudence, character of, 276. 

P: 
Parsons’s Commentaries, notice of, 470. 
Parties, testimony of, 292; notice to, 300. 
Perjury, 293. c 
Personal V’reedom, trial of questions of, 94-113. 
Petition, Remedies by, features of, 282. 
Phillips’s Digest, 473. 
Pickering, Sir John, 331. 
Pleading, special, 266, 284, 285, 291. 
Poisoning, 2. 
Pretors, edict of, 257 ; authority of, 263. 
Prison Discipline Society, Report of, 476. 
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Prisoners’ counse} bill, 485. 

Promissory Notes, 23. 

Proceedings, legal, tables of, 283. 

Proof, mode of, 292. 

R. 

Register of Writs, 262, 264, 269, 274. 

Relief, mode of, 295 ; prayer for, 300. 

Remedial Law, what, 253, 302 ; in the colonies, 271; reform in, 
253-304. 

Remedy in a court of justice, 299, 300, 

Reporting and Reporters, 476. 

Rich, Sir Robin, 330. 

Richardson’s Address, notice of, 477. 

Right, writ of, ceremony connected with, 488. 

Sclavonian Law, History of, 495. 

Subpena, in chancery, 269. 

Supreme Judicial Court, late rules of, 303. 

Surplus Revenue of the United States, 113-120. 

Zs 

Time and place, statement of, 287. 

Trespass on the case, 275; distinction between and trespass, 288. 

Trial, mode of, 301. 

Trover, action of, 275. 

U. 

Usury Law, article on the, 331-366. 

W. 

Wager of Law, 273. 

Ware, Judge, opinion of, 51-71. 

Warham, William, 325. 

Wheeler’s Law of Slavery, notice of, 248-252. 

Williams, Ephraim, notice of, 473. 

Witnesses, competency of, in different laws, 323. 

Wolsey, Thomas, 326. 

Wright’s Reports, notice of, 244-248. 

Writs, forms and introduction of, 259 ; reasons for, 285 ; excep- 
tion to, 272; use of, in England, 269, 265 ; original, 260, 264, 
270 ; judicial, 261, 264; de cursu, 262; in conswmili casu, 263, 
270; of subpaena, 209; forms of, in Massachusetts, 272 ; clerk 
of, 272; see also Habeas Corpus, and de Homine Replegiando 


{(>> Afier the article, in our present number, On the Usury Law, 
{which we copied from the N. Y. Daily Express) had been printed, we 
received from the writer, John Whipple, Esq., of Providence, a correct- 
ed copy, with sundry additions, which we regret our inability to in- 
sert. ‘Ihe following error, in our copy, however, it is not too late to 
correct: page, 337, line 13, from the bottom, for “security,” read 
“ severity.” 








